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CURRENT EVENTS. 





Tue Future.—We have received a number 
of a journal bearing this name, published by 
C. C. Blake, a lawyer of Richland, Kansas. 
It is devoted to a calculation of the coming 
weather through astronomical mathematics. 
We join with the Kansas Law Journal in ex- 
pressing the wish that Barrister Blake would, 
by some process of ‘‘astronomical mathema- 
tics’’ or otherwise, give us lawyers a rule by 
which to predict the verdict of a petty jury. 
Why should such prophetic genius be wasted 
on the weather? 





Tue Dancer or Country Law Societies.— 
In an article on ‘‘The Unity of the Profes- 
sion,’’ by Thomas Marshall, of Leeds, in a 
late number of the Solicitor’s Journal (Lon- 
don), the following concluding passage oc- 
curs: ‘The multiplication of country law so- 
cieties, and the formation of a strong union 


‘ between them, which are the essential condi- 


tions of any really complete system of or- 
ganization, is attended with a danger against 
which we ought to guard—the danger of de- 
taching ourselves from the center, and of re- 
producing in another form the evils which we 
attempted to cure by the dissolution of the 
Metropolitan and Provincial Law Association. 
This detachment, this weakening the power 
of concentrated action by setting up many 
competing and outlying centers of action, is 
a danger to which highly-organized societies 
are especially liable. It is to be met by ac- 
cepting as our working hypothesis the doc- 
trine of the unity of the profession. I know 
that in saying this I am open to the criticism 
of being ideal and sentimental. Let me try 
to avoid so damaging an imputation, saying 
that the unity of the profession is a solid 
fact. The time has gone by, if it ever ex- 
isted, when the interests of town and country, 
or of district and district, were really op- 
posed. The law reforms of the last twelve 
years have all been in the direction of break- 
ing down local barriers, of assimilating prac- 
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tice, of opening out and equalizing the course 
of business, and of throwing things, if I may 
so express myself, ‘into one pot.’ With that 
fact we have to deal. I call it ‘‘the unity of 
the profession.’ But by whatever name it is 
called the thing exists, and it means this— 
that solicitors, wherever they may practice, 
have the same interests, the same duties, and 
that they are on the way to require and get 
the same knowledge. The tendency in most 
businesses and professions is to specialize 
work ; in our own it is to generalize it. We 
must adapt ourselves to this circumstance— 
as in other things, so especially in our organ- 
ization. And it is for this reason necessary 
that, while extending and developing our lo- 
cal resources, we must be especially careful 
to give commanding strength to the central 
administration on whose vitality and power 
the whole system so largely depends.”’ 





Promiscuity 1s Lega Honors.—The Can- 
ada Law Journal say: ‘‘A new batch of 
Queen’s counsel for Ontario has been an- 
nounced, though not yet gazetted. This has 
created no interest in professional circles, and 
has been received almost without comment. 
This may be rather hard on the very few of 
the appointees who are properly entitled to 
the distinction, but is the necessary conse- 
quence of the broadcast distribution of what 
was once an honor, but now appears to be 
the result of the ‘fortuitous concurrence’ of 
some circumstances quite unconnected with 
professional position, seniority in the ranks, 
or otherwise.’’ We infer from the above 
that the title of Queen’s Counsel is scattered 
around about as promiscuously by the ‘‘gov- 
ernment’’ in Canada as the degree of Doctor 
of Laws is by colleges in ‘‘the States.’’ We 
imagine that this title will at least prove a 
talisman against starvation to the briefless 
barristers who receive it, since the Queen cer- 
tainly ought to be able to keep her own coun- 
sel. 





SENDING AWAY THE Lawyers.—If the Pres- 
ident keeps on he will send all the good law- 
yers, except those who happen to be Repub- 
licans, out of the country upon foreign mis- 
sions. So far as we recollect, all, except the 
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Rev. Dr. Curry, of Virginia, who have re- 
ceived such an honor, are lawyers, and he 
was educated a lawyer. The Persian Mission 
has lately fallen to Hon. Fred. H. Winston, 
of Chicago. He was born in Georgia in 1830 
and graduated with honors at the Harvard 
Law School in 1852. ‘‘He then,’’ according 
to the Chicago Legal News, ‘‘went to New 
York city, where he finished his preparation 
for the bar with that able lawyer and well- 
known statesman, Hon. William M. Evarts, 
and was admitted to practice in that city in 
1853, and in the same year removed to this 
city, [Chicago.] Soon after his arrival 
here he formed a law partnership with 
Hon. Norman B. Judd, which continued 
up to the time of Mr. Judd’s appoint- 
ment by President Lincoln as United States 
Minister to Berlin. Upon Mr. Judd’s de- 
parture he became associated with Hon. 
Henry W. Blodgett, and remained with him 
until the latter was appointed United States 
judge for this district by President Lincoln. 
For many years he was a member of the law 
firm of Lawrence, Winston, Campbell & 
Lawrence, then one of the ablest law firms in 
the country. Mr. Winston for nearly twenty 
years was the general solicitor of the Pitts- 
burgh, Fort Wayne & Chicago Railroad Com- 
pany, and conducted the complicated legal 
business of that corporation with masterly 
skill and excellent judgment. He has de- 
voted the greater portion of his life to the 
study and practice of that branch of the law 
that relates to the rights, duties and obliga- 
tions of railroad corporations, and in this 
branch has taken a leading part.’’ From the 
fact that he isa railroad man as wellasa 
-lawyer, it is thought that he may encourage 
the Shah to build some railways, which, even 
in a hot country, would be an improvement 
on a camel train commanded by a kervan- 
bashi. 


Tue Court Room Loarer.-The Boston Law 
Record says: ‘‘The Supreme Judicial Court- 
room, during the past week, has been crowd- 
ed by a mixed mass of people, who have been 
attracted by the scandal of a noted divorce 
suit on trial; while an equally large number 
of both sexes have stood in solid phalanx on 
the stairs and in the corriders, patiently wait- 





ing all day for an opportunity to listen to the 
proceedings. There can be but one opinion 
as to the effect of such trials, especially on 
the young people, who have elbowed and 
crowded their elders to obtain a coveted 
place within the court-room. The saturation 
of the moral atmosphere with such foul mias- 
ma is bad for the general good and morality 
of the community. The right of the people 
to go into courts as spectators has recently 
been considered and discussed by the En- 
glish judges, who have decided that it is one 
of the rights of the public to attend trials, if 
they so desire. The details of sensational 
trials will be published in the papers, which 
are seeking to extend their patronage at the 
expense of public morals and cleanliness. 
The reading of the evidence in criminal trials 
is, perhaps, not as bad as taking part as a 
spectator in the proceedings. We doubt the 
wisdom of having court-rooms too large for 
the accommodation of the public. Excepting 
in the matter of ventilation, a court-room 
that comfortably accommodates the judges, 
counsel, jurors, and witnesses is all that is 
needed. The court-room loafer has a pas- 
sion for attending trials that is only equalled 
by that of the gambler.’’ Is there any rea- 
son, grounded in public policy, why nasty 
cases should not be heard in camera, as is 
sometimes done in the Probate Division in 
England, and as is always done, we under- 
stand, on the Continent? 





Tue Lookout Movuntarx Case.—We clip 
the following from the Southern Law Times: 
‘‘An interesting decision was recently made 
by Judge Key, in the United States Circuit 
Court of the Eastern District of Tennessee, 
touching, among other things, the right of 
the State to regulate the use of private prop- 
erty. The owner of Point Lookout has been 
for some time subjected to a number of suits, 
seeking to prevent discrimination as to en- 
trance privileges, which was shown by the 
admission of carriages from one livery stable 
and the exclusion of all others. These suits. 
had been unsuccessful; and an act, drafted 
with the seeming purpose of virtually throw- 
ing Point Lookout open to the public, was 
passed by the Legislature of Tenessee, March 
25, 1885. A bill in chancery was subsequent- 
ly filed against the lessees of the owner, and 
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upon the authority of said statute a prelim- 
inary injunction was granted, restraining dis- 
crimination. Counsel for the lessees removed 
the cause to the United States Court, which 
sustained its own jurisdiction of the case, on 
the ground of a Federal point involved, 
namely, the constitutionality of the act of the 
Legislature. The court held that the act in 
question was in conflict with the Fourteenth 
Amendment of the Constitution of the United 
States, which provides that no State shall de- 
prive any person of life, liberty or property, 
without due process of law; that any regula- 
tion which deprives an owner of independent 
control of his property is a deprivation with- 
in the meaning of the Constitution, unless 
such regulation be made under the police 
* power; that the present interference did not 
come within the police power, because of the 
absence of public necessity demanding the 
State’s intervention,—visiting Point Lookout 
being pleasure, not necessity. These rulings 
ought to give this often repeated litigation its 
quietus. The general opinion is that Look- 
out Mountain should be public property ; but 
the way to make it such has not as yet been 
utilized. The exercise of the right of emi- 
nent domain is probably the only means.’’ 
‘Notwithstanding the deference we feel for the 
able and experienced judge who rendered the 
above decision, and also for our able con- 

temporary, we incline to doubt its soundness, 
_ if the conclusions are correctly stated. Does 
not the case fall within the rule which re- 
quires those who undertake to perform a gen- 
eral service for the public, such as public 
carriers, innkeepers, and keepers of places of 
amusement, to serve the public equally? 
Nor do we believe that it isa sound view that 
the keeping open of such a place of public 
interest as Point Lookout, Yosemite Valley, 
Yellowstone Park, Au Sable Chasm, or Nia- 
gara Falls, is not ina legal sense a ‘‘public 
necessity.”’ - All governments, from the ear- 
liest known in Europe to that under which 
we live, have treated public amusements as 
being public necessities. It is upon the 
ground of public use that the legislature of 
New York has lately exercised the right to 
condemn sufficient land in the vicinity of 
Niagara Falls to create a public park, and 
break up the system of extortion which for- 
merly prevailed there. The Canadian land- 





grabbers on the other side maintain that sys- 
tem in all its full-blown fraud and greed; 
but the Canadian government, following the 
example of New York, will soon suppress 
them. The government of New York ought 
to keep up the good work by squelching the 
unconscionable leeches who have got control 
of the land in the vicinity of Au Sable Chasm ; 
and Tennessee ought to follow suit in regard 
to Lookout Mountain. The Fourteenth 


Amendment was never intended to enable 


land-sharks to deny to the public reasonable 
access to those objects of nature which, by 
reason of their grandeur, are a common pub- 
lic heritage. 








NOTES OF RECENT DECISIONS. 





ATTORNEY AND CLIENT—[FrEEs]—FEEs OF 
Counsel AssIGNED TO ProsEcUTE OR DEFEND 
FOR InpiGeNT Cirent.—In Hassell v. Van 
Houten’, it appeared that, under the statute 
authorizing the assignment of counsel to in- 
digent suitors, the complainant had been as- 
signed to assist the defendant in a suit to re- 
cover from a life insurance company the 
amount of a policy on her husband’s life. 
The complainant thereupon made an agree- 
ment with her to prosecute the claim ; and, if 
successful, to receive one-half of the amount 
recovered, and if not successful, to receive 
nothing. He did prosecute the suit, paid the 
costs incurred, and recovered the amount of 
the policy, $1,000, besides $339.27 interest 
thereon. It was held that he was entitled to 
one-half of this whole amount. In judging 
of the value of this decision, it should be 
borne in mind that, under a decision of the 
Court of Appeals of New Jersey, the common 
law touching champerty and maintenance 
does not exist in that State. To this case 
Mr. John H. Stewart, the learned reporter, * 
appends the following useful note:—*‘By an 
old order in chancery, after a party had been 
admitted to sue in forma pauperis, and coun- 
sel had been assigned, no fee, profit or re- 
ward could be taken by him from the pauper, 
nor could any agreement be made for com- 
pensation afterwards.’ In Philepe v. Baker,* 


139 N. J. Eq. 105 (adv. sheets). 
2 Beames on Costs, note 118; 1 Dan. Ch. Pr. note 41. 
31 Car. & P. 533. 
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in action of assumpsit for business done as a 
solicitor, with the common counts, it ap- 
peared that the defendant had employed the 
plaintiff to defend him in a suit in chancery ; 
that the plaintiff,.before filing an answer 
therein, had prepared a petition that the 
plaintiff be allowed to proceed in forma pau- 
peris, which was ordered, and the answer 
thereupon entered, but that the suit proceed- 
ed no further. It was held that the plaintiff, 
as solicitor, could only recover the amount 
of money he had actually paid out. In Doo- 
ly v. Great Northern Railroad,‘ the plaintiff 
sued in forma pauperis, and recovered £150, 
and the court certified for costs. The plaint- 
iff’'s attorney thereupon paid fees to his 
counsel, and claimed, in the bill of costs, the 
fees so paid, and also remuneration for his 
own services. ‘The master, on taxation, dis- 
allowed both. Lord Campbell, at chambers, 
approved the master’s decision. On rule to 
show cause, Lord Campbell’s ruling was af- 
firmed.’ In Wright v. Burroughs,® a pauper 
plaintiff having, behind the back of his attor- 
ney, and under circumstances showing an ‘in- 
tention to deprive him of his costs, agreed 
with the defendants, in an action for unli- 
quidated damages, to execute a release, and 
the defendant having pleaded the release, the 
court, at the attorney’s instance, set aside the 
plea, Tindal, C. J., saying: ‘It is the spes 
spolii alone that induces the attorney to un- 
dertake the conduct of a pauper cause.”’ In 
Holmes v. Penney,* the plaintiff brought an 
action for work and labor, asanattorney. At 
the trial it appeared, that in June, 1851, the 
defendant retained the plaintiff as his solicit- 
or in a chancery suit, in which he was a de- 
fendant ; that he stated to the plaintiff that 
he was a poor man, but that he would be en- 
titled to some property upon his father’s 
death. The plaintiff agreed to do the work 
upon ‘the ordinary terms,’ and consented not 
‘to press the defendant, but to wait until he 
should come, into the possession of his prop- 
erty. On July 29th, the defendant obtained 
an order to proceed in the chancery suit in 
forma pauperis, and the plaintiff was appoint- 


44 EI. & Bl. 341, 2 El. & El. 576. 

5 See, also, James v. Harris, 7 C. & P. 257; Hoare v. 
Coupland, 14 Jur. 247. 

63C. B. 344. 

7 See Quinnan v. Clapp, 10 Abb. N. C. 394. 

89 Exch. 584. 





ed his solicitor therein, and the defendant 
had counsel also appointed to him. On Oc- 
tober 31st, defendant’s father died, of which 
the plaintiff became aware, but took no steps 
to have the defendant dispaupered. On De- 
cember 8th, an order was made that the de- 
fendant should be dispaupered as from Octo- 
ber 31st. On March 10th, 1852. the bill in 
chancery was dismissed. This action was 
brought to recover compensation for services 
performed in the chancery suit, including 
counsel fees, which, however, had not been 
paid. The plaintiff recovered a verdict for 
£180, the full amount of his claim, with leave 
to the defendant to move to reduce it to such 
sum as the court should think fit. On a rule 
to show cause—/f/eld, that plaintiff could not 
recover for the counsel fees demanded by 
him ; nor for ‘skill and advice’ between July 
29th, and October 31st; nor for any services 
rendered by him between Oct. 31st and Dec. 
8th—Parke, B., saying: ‘If the pauperis liable 
for this part of the claim, it must be by virtue 
of some contract; but there was no such evi- 
dence, and indeed the case was not rested 
upon that ground at the trial; and if it had 
been, I think it would have failed, as being a 
contract without consideration, and conse- 
quently nudum pactum. The plaintiff clear- 
ly had no ground for charging the defendant 
in his original agreement.’’ In Kelly’s Case’ 
Mrs. Kelly agreed with an attorney to give 
him one-half of what he might recover from 
a defendant, in an action for personal inju- 
ries to her. . The attorney began the suit in 
the superior court, but it was dismissed, with 
costs. Thereupon he began another action 
in the common pleas, and obtained an order 
to proceed in forma pauperis; and in this ac- 
tion the plaintiff obtained a judgment. It 
was held that, as against the plaintiff the 
agreement to divide the money recovered was 
void, because the plaintiff sued as a pauper, 
and that whether the defendant could or 
could not set offthe costs of the first action 
against the costs of the second, so far as the 
plaintiff was concerned, the attorney could 
not, by virtue of his agreement, raise that 
question." An attorney assigned by the 
court to defend one charged with a crime, 


9 See Revel v. Pearson, 12 Ired. 244. 
WN. Y. C. P., N. Y. Reg., May 10th, 1883. 
ll See, also, Clark v. Dupree, 2 Dev. 411. 
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cannot recover from the county for his ser- 
vices.’’” 


12 Cooley’s Const. Lim. *334; also Case vy. Shawnee 
Co., 4 Kan. 511; People v. Albany Co., 28 How. Pr. 22; 
Wayne Co. v. Waller, 90 Pa. St. 99; Wright v. State, 3 
Heisk. 256; Elam v. Johnson, 48 Ga. 348; Rowe v. Yu- 
ba Co., 17 Cal. 61; Kelley v. Andrew Co., 43 Mo. 338; 
Dane v. Smith, 13 Wis. 585; Weisbrod v. Winnebago 
Co., 20 Wis. 418; Reg. v. Fogarty, 5 Cox C. C. 161; see 
Jones v. Goza, 16 La. Ann. 428; Gordon v. Dearborn 
Co., 52 Ind. 322. 








INTER-STATE GARNISHMEMTS — EX- 
EMPTIONS. 





I. Jurisdiction.—The proceeding by for- 
eign attachment rests upon the seizure of the 
defendant’s property within the jurisdiction 
of the court. Without such seizure there is 
no jurisdiction. The situs of a debt is at the 
domicile of the creditor, not at that of the 
debtor. Jurisdiction over the debtor does not, 
therefore, give jurisdiction to proceed against 
the debt as the property of a now-resident 
defendant. As between independent States, 
when one asserts such jurisdiction the others 
must either recognize it or compel the debtor 
to pay twice. The latter course would be in- 
equitable and the jurisdiction is recognized, 
as a matter of necessity, not of right.!_ Where 
States have a common arbiter, by whom the 
true limits of jurisdiction can be decided, this 
necessity does not exist. This is the case 
with these United States. They have a com- 
mon arbiter.” 

The question of jurisdiction is, there 
fore, to be settled upon known principles 
of public law. ‘‘ Debts and rights and 
causes of action are universally treated by 
jurists as attached to the person of the cred- 
itor, and governed by the law of his dom- 
icile.’’* There is however, this essential dis- 
tinction between goods and choses in action, 
that goods have in fact a local situation, and 
choses in action (e.g. debts) have not. 
Hence, those rules as to movables, which 
depend upon an article having a real local 
situation, or occupying a definite space, do 
not apply to choses in actionr.’’* ‘‘All-the 


1 Williams v. Ingersoll, 89 N. Y. 508, 525. 

2 Kelly v. Crapo,16 Wallace 610. State Tax on For- 
eign-held Bonds, 15 Wallace 300. 

34 Phillimore, 544. 

4 Dicey on Domicjle, 37. 





property there can be in the nature of things, 
in debts belongs to the creditors to whom 
they are payable, and follows their domicile, 
wherever that may be. Debts can have no 
locality separate from the parties to whom 
they are due. This principle might be stated 
in many different ways and supported by cita- 
tions from numerous adjudications, but no 
number of authorities and no form of expres- 
sion could add anything to the obvious truth, 
which is recognized upon its simple state- 
ment.’’® 

II. The Exemption of Non-resident Gar- 
nishees—Residence of Corporations and others 
doing Business in two States.—Non-residents 
can not be garnished, unless they have proper- 
ty of the defendant in their possession, or be 
bound to pay him money in the State where 
garnished.® If a non-resident, conducting a 
business establishment in a State, should 
claim exemption under this rule, he would be 
met by the answer that as to matters con- 
nected with his domestic business he was not 
a non-resident within the meaning of the rule. 
As to other matters he would be a non-resi- 
dent within both its letter and spirit. A resi- 
dent carrying on an independent business 
elsewhere is, as to transactions exclusively 
connected with that business, a non-resident 
within the spirit of the rule. A corporation 
whose business extends through two States, 
should, as to all transactions connected ex- 
clusively with the business done in a partic- 
ular State, be regarded as a resident of that 
State only for the purpose of garnishment. 
All the considerations requiring the exemp- 
tion of non-residents apply in such cases. 
The rule is one of statutory interpretation, 
not one of jurisdiction over the person of the 
garnishee.’ From the fact that suit may be 
brought on a debt at a particular place, it 
does not follow that the debt can be there 
garnished.* The fact, therefore, that a cor- 
poration has by doing business in a State 
subjected itself to the jurisdiction of its courts, 
does not make it liable to garnishment there 
in all cases. Business done outside of a 
State is beyond its jurisdiction; and to re- 


5 State Tax on Foreign-held Bonds, 15 Wallace 300. 

6 Drake on Attachments, § 474; Freeman on Execu- 
tion, § 410. 

7 Drake on Attachment, § 478, 476. 

8 Drake on Attachments, § 474; Freeman on Execu- 
tions, § 410. 
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quire the large corporation, to account there 
in respect to such transaction, imposes on 
them a burden they should not bear and is 
an injustice to persons dealing with them in 
other States. The very generality of the 
terms of the statutes requires some qualifica- 
tion. A being domiciled in Russia, holds a 
policy of insurance issued by an English 
company upon a house situated in Australia. 
Under the decision in Roche v. R. I. Ins. Co.’ 
the company may be garnished in Illinois and 
the proceeds of the policy subjected to an 
attachment. This is a reductis ad absurelum ; 
and no statute should receive a construction 
producing such a result if it can possibly be 
avoided. 

We find a distinction analogous to the one 
suggested in the doctrine of commercial dom- 
icile in time of war. ‘*A belligerent has a 
right to consider as enemies all persons who 
reside in a hostile country, or maintain com- 
mercial establishments there, yet the rule is 
accompanied with this equitable qualification, 
that they are enemies sub modo only, or in 
reference to so much of their property as is 
connected with that residence or establish- 
ment. This nice and subtle distinction allows 
a merchant to act in two characters, so as to 
protect his property connected with his house 
in a neutral country, and to subject to seizure 
and forfeiture his effects belonging to the es- 
tablishment in the belligerent country." 

Ill. Exemption Laws Create Rights in Rem, 
which are to be Determined by the Lex Situs.— 
Exemption laws are more than regulations of 
the remedy. There is a difference between 
the case of property not subject to execution 
because the law has provided no remedy by 
which it can be reached, and that of proper- 
ty exempt for reasons of public policy. The 
first presents a mere matter of procedure; 
but in the second the law confers substantial 
rights upon the owner as the representative 
and trustee of the family. The homestead 
law creates a new estate in realty. The 
chattel exemption attaches a new incident to 
the right of property, which is as much a 
right in rem as any other incident of owner- 
ship. For its violation a real action lies, in 


92 Til. App. 360. 

101 Kent Com. 80; Cf. Fisher vy. Comrs. of Rush Co. 
19 Kas. 414; Bar on Int. Law, 322, 315, 600, 603, 604; 
Atty.-Gen. v. Alexander, L. R. 10 Ex. 32. 





which the thing itself may be recovered. 
Rights in rem are governed by the /ex situs." 
The exemption should therefore be deter- 
mined by that law. 

Goods in Transit.—In as much as property 
can be seized on execution only where it is 
the law of the situs and that of the forwin 
would always be the same, were it not for an 
exception to the rule that things are governed 
by the /ex situs. Goods in transit are gov- 
erned, not by the law of the temporary situs, 
but by that of the owner’s domicile or such 
other permament situs as the property may 
have.” 

Debts.—A debt, regarded as a thing as an 
article of property, has its situs at the domi- 
cile of the creditor.” The exemption being 
aright in rem and to be determined by the 
lex situs and a chose in action having its sits 
at the domicile of the creditor, a debt exempt 
at the domicile of the creditor is every where 
exempt.!# 

IV. Where the Plaintiff and the Defendant 
are Residents of the Same State, the Exempt- 
tion Laws of the Plaintiff's Domicile will be 
Enforced against Him when He Seeks to 
Evade them by Suing in another State.-—The 
plaintiff’s proceeding in such a case is a vio- 
lation of the duty of respect and obedience he 
owes to the laws of his own State.” 

This duty will be recognized and enforced 
in the State in which suit is brought, because 
the parties and the subject matter are within 
the jurisdiction of the State by which it is 
imposed, and because any other course is in- 
consistent with the dignity of a court and the 
comity due to other States. Aside from de- 
termining what property shall not be subject 
to process issuing from its courts, the exemp- 
tion laws of a State impliedly impose upon 


1 Wharton Conf. L., § 297 et seg.: Dicey on Domicile 
246, 255. 

122 Wharton Conf. L., § 301, 354-5. 

13 State Tax on Foreign held Bonds, 15 Wallace 300: 
Clark v. Peat Co., 35 Conn. 302; Meade v. Dayton, 28 
Conn. 33; Williams v. Ingersoll, 89 N. Y. 523; Osgood 
v. Maguire, 61 N. Y. 524; Guillander v. Howell, 35 N. 
Y. 662; Speed v. May,17 Penn. St. 91; McDougal y. 
Page, 55 Vt. 187; s. c. 45 Am. R. 602; Caskie v. Web- 
ster, 2 Wall. Jr. 131; Walter vy. Matlock, 9 Florida, 86: 
Story Con. L. § 399; Dicey on Domicile, 37, 264. 

14 Baylies v. Houghton, 15 Vermont 626; Cf. Keyser 
v. Rice, 47 Md. 203; s. c. 28 Am. R. 448. 

15 Snook v. Snetzer, 25 Oh. St. 516; Keyser v. Rice, 47 
Md. 203; s. c. 28 Am. R. 448; Dehon y. Foster, 4 Allen 
545. 
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each of its citizens a special obligation not to 
use the process of other States as a means by 
which to countervale and escape from the op- 
eration of its own laws to the wrong and in- 
jury of its own citizens. This obligation, the 
subject matter of which—the thing exempt— 
is within the State, is imposed by it upon its 
own citizens: and by recognizing it, the courts 
of other States simply acknowledge the power 
of the State to determine the duties of its cit- 
izens as to persons and things within its terri- 
tory. ‘*We always import together with their 
persons, the existing relations of foreigners 
as between themselves, according to the laws 
of their respective countries, except when 
those laws clash with the rights of our own 
subjects. ’’! 

The case is not within the rule that the law 
of the forum governs the remedy. This rule 
extends only to ‘‘the form of remedies and 
the order of judicial proceedings.’’ ‘*The 
judge must always apply the laws of his own 
State, if the question concerns not a relation 
of the substantive law, but a point of legal 
procedure. Here, however, as the demarca- 
tion is often very difficult, great caution must 
be used, and regard must always be had to 
the true nature and purpose of the particular 
legal institution. Very many rules are only 
in appearance rules of the procedure, and 
really concern the legal relation itself.’’ * 
The legal effect of the exemption 
is to attach to the owner’s interest in 
exempt property, a new incident by which 
the owner’s right to retain the property is 
made superior to any interest which a citizen 
of the same State can acquire by levy of legal 
process either within or without the State.” 
The exemption is,as against all citizens of the 
State, aright inrem. <A right in rem vested 
in one State is valid, at least as between the 
parties, when the property comes within the 
jurisdiction of another State.” 

The remedy being but the machinery 
through which the court acts, the rule can 


laws 


16 Lord Ellenborough in Potter v. Brown, 5 East 129. 

17 Story on Conf. L. § 558; Bar’s Int. Law, 67; Prit- 
chard v. Norton, 106 U. S. 124. 

18 Guthrie’s Savigny 146. 

19 Snook v. Snetzer; 25 Oh. St. 516; Keyser v. Rice, 47 
Md. 203; s. c. 28 Am. R. 448. 

2 Kelly v. Crapo, 16 Wallace 610, 629; Brent v. Chap- 
man 5 Cr. 358; Castrique v. Imrie, L. R. 4H. L. 414, 
429; Dicey on Domicile, 249,255; Guthries Savigny, 185, 
188 192; Bar’s Int. L. 249, 255-7. 





prevent the recognition of rights and duties 
arising under a foreign law only in case 
‘none of the established machinery of the 
court is adapted to their enforcement.’’”! 
That this is not such a case is shown by the 
ease with which courts deal with cases where 
fraud or artifice has been used to bring the 
person or property of the defendant within 
the jurisdiction of the court. ‘‘A valid and 
lawful act cannot be accomplished by any un- 
lawful means, and whenever such unlawful 
means, are resorted to, the law will interpose, 
and afford some suitable remedy, according to 
the nature of the case, to restore the party 
injured by those unlawful means to his 
rights.’’”” 

‘*When all the claimants to a movable are 
domiciled in the same country, and may 
therefore be viewed as consenting to the same 
municipal law, then, so far as concerns their 
title to the movable, the law of the common 
domicile prevails.’’” 

‘‘In Brabant there is a law of Charles IV., 
which prohibits any Brabanter from arrest- 
ing another Brabanter in a foreign jurisdic- 
tion; and Peckius puts the question, whether 
in a case of this sort any Brabanter may ar- 
rest another Brabanter in a foreign country. 
And he holds that he may not: first, because 
the prohibitory law is absolute, and compre- 
hends subjects even in a foreign country; 
secondly, because the power of establishing 
a law between subjects is not limited to the 
territory of the sovereign.’** Judge Story 
expresses doubt, but it is not clear that his 
dissent, is not from certain general proposi- 
tions advanced by Peckius, rather than from 


21 Wharton Conf. L. § 749. 

2 Shaw C. J. in Ilsley v. Nichols, 12 Pick. 270, 276; 
Townsend vy. Smith, 47 Wis. 623; s. c. 32 Am. R. 379; 
Williams v. Reed, 29 N. J. L. 385; 8s. c. 16 Am. Dee. 
723 n; Dunlay v. Cody, 31 Lowa 260. 

23 Wharton Conf. L. § § 276, 390 n., 366, 369, 310; Bag- 
by v. Atlantic ete. R. Co. 86 Penn. St. 291; Ward v. 
Morrison, 25 Vermont 593; Van Buskirk v. Hartford, 14 
Conn. 144; Eddy v. Winchester, 19 Cent. L. J. 242; 
Burlock vy. Taylor, 16 Pick. 335; Whipple v. Thayer, 
16 Pick. 25; s. c. 26 Am. Dec. 626; Daniels v. Willard, 
16 Pick. 38; Wales v. Alden, 22 Pick. 248; May v. Wan- 
nemacher, 111 Mass. 209; Richardson v. Forepaugh, 7 
Gray 548; Einers v. Beste, 32 Mo. 240; Freeman on 
Judgments, § 570; Henderson v. Standiford, 105 Mass. 
504; Hunt v. Hunt 72 N. Y. 217; s. c. 28 Am. R, 129, 
145. But see Green vy. VanBuskirk, 7 Wallace 139; War- 
ner V. Jaffray, 96 N. Y. 248; s.c. 48 Am. R. 616. 

24 Story Conf. L. § § 574 b., 574 c. n. (2); Cf. Wharton 
Conf. L. § 838 n. 
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his solution of this particular case. At any 
rate the cases cited in § 568-571 are not in- 
consistent with it. In those cases it merely 
appeared that the law of the forum gave a 
remedy not given by the foreign law. There 
was nothing to show that the law of the plain- 
tiff’s domicile prohibited him from taking ad- 
vantage of the remedy given by the forwm ; and 
the decisions agree entirely with the opinion of 
Peckius in like cases as quoted in § 574d. 
Judge Story certainly did not deny the pro- 
position that the claim of a State to regulate 
the rights, duties, obligations and acts of its 
own citizens’ wherever they may be, may be 
recognized by other States ex comitate genti- 
um.” 

V. «The legislator has in view only the 
cases which come as a rule before the courts 
of his country—/. e., cases to be decided on 
grounds of purely domestic law: and, there- 
fore, just as with any indefinite or incomplete 
statute, the will of the legislator must be de- 
termined for the special and exceptional case 
in question by a special process of reason- 
ing.’’* ‘‘A modern writer gives to this view 
the following very appropriate expression: 
We will admit that every judge has to ad- 
minister the laws of his own country; but 
then he must apply them only to the persons 
and the cases for which they were made. 
Whether, then, the legislator has intended his 
law to apply to cases in themselves doubtful, 
and in which there is a collision of territorial 
laws: This it the only difficult point.’’% 
Apply this test to the questions inhand. Did 
the legislature contemplate that the process 
of garnishment would be so used by residents 
of other States as to nullify the laws of their 
domicile? A Missouri farmer turns his cow 
upon the range and it wanders across the 
border; or he hitches an exempt team to an 
exempt wagon, loads it with exempt corn and 
drives to mill in Kansas. Were these cases 
foreseen? If not, then the foreign law is to 
be applied if justice requires it. Had they 
been foreseen, would not a special rule have 
been provided? ‘‘The intimate union of these 
States as members of the same political fam- 
ily—the deep and vital interest which binds 


% Story Conf. L. § § 540 21, 22. 
% Bar on Int. L. 61-2. 
7 Guthrie’s Savigny 144. 





them so closely together—should lead us to 
presume a greater degree of comity and 
friendship and kindness toward each other 
than we should be authorized to presume be- 
tween foreign nations.’’* A law is to be 
applied only to the cases for which it was 
made. When an exceptional case arises we 
ask: Was this case foreseen? Hadit been, 
would it have been excepted? If it is clear 
that the last question must be answered in 
the affirmative, the domestic law does not 
apply and we must look elsewhere for a rule. 
If the case involves a conflict of laws and 
justice requires the application of the foreign 
law, that law is to be applied. This process 
of reasoning is at the foundation of all pri- 
vate international law. Every case presents 
the test questions: Had this case been fore- 
seen would it have been excepted from the 
domestic law’ Does justice require the ap- 
plication of the foreign law? All the rules 
and maxims of private international law are 
but tools to be used in arriving at true an- 
swers to these questions ; and it should always 
be borne in mind that tools are never to be 
used when they are not needed. All tools 
are imperfect. The rules and maxims are 
general, indefinite and liable to mislead. To 
appeal to them, therefore, in cases which can 
be solved without them, is to expose our- 
selves to error. Such cases are not governed 
by the rules; on the contrary, it is by such 
cases that the meaning and limitations of the 
rules are determined. R. T. Hottoway. 
Parsons, Kan. 


23 Bank of Augusta v. Erle, 13 Pet. 591. 





NATIONAL CORPORATIONS. 





The term, national corporation, when used 
in this note, means corporation existing under 
a franchise conferred by the national govern- 
ment. A corporation existing under a franchise 
conferred by a State is not within the defini- 
tion. ; 
The power to create a corporation is not 
given to Congress by the constitution in ex- 
press terms, but it belongs to Congress as an 
incident to the powers expressly conferred 
upon it. Congress has power to create a cor- 
poration whenever to do so is an appropriate 
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measure to carry into execution the enumer- 
ated powers of the national government. 
Whether a measure is an appropriate means 
to accomplish the end sought is a question for 
the courts to decide ; whether such measure is 
expedient is a question solely for Congress.! 

In 1791, the first Congress which sat un- 
der the constitution incorporated the earliest 
Bank of the United States.? The charter of 
that bank having expired, in 1815 a bill to 
incorporate a national bank was passed by 
Congress, but was vetoed by the President.* In 
1816, Congress incorporated the second bank 
of the United States.‘ In 1863, Congress, for 
the first time by a general statute, authorized 
the formation of national banks.’ In 1866, 
Congress chartered the Union Pacific Rail- 
road Company, with power to construct a 
railway through the national territories, and 


. by the act of incorporation granted franchises 


to two railway corporations, chartered by the 
State of California and the State of Kansas 
respectively, and provided for connecting the 
lines of the three corporations. Congress has 
empowered the legislatures of the several ter- 
ritories to authorize by general statutes the 
formation of corporations within their limits.’ 
Such corporations become State corporations 
upon the admission of the territory creating 
them into the Union.* Congress has created 
corporations within the District of Columbia; 
é. g., in 1876 a corporation to do an insurance 
business within the District.’ 

National corporations are exempt from 
State control and taxation so far, and so far 
only, as State legislation may impair the effi- 
ciency of such corporations as agencies of the 
national government.” In Railroad Com- 


1 McCulloch v. Maryland, 4 Wheat. 316, affirmed in 
in Osborn y. United States Bank, 9 Wheat. 738: Farm- 
ers’ etc. Nat. Bank v. Dearing, 91 U. 8. 29; Legal Ten- 
der Case, 110 U.S. 421. 

21 St. at L. 191. 

3 Annals of Congress, 13th Congress, vol. 3 p. 208. 

43 St. at L. 266. 

512 St. at L. 665. 

612 St. at L. 489. 

7 Rev. Stats. 2d ed. 1878 § 1889. 

8 Kansas Pacific vy. Atkinson Railroad, 112 U. S. 414. 

919 St. at L. 38. 

10 National Bank v. Commonwealth, (decided in 1869) 
9 Wall 353, affirmed in Railroad Company v. Peniston, 
18 Wall 5; same case, 1 Dillon C. C. Rep. 314; Thomp- 
son Vv. Pacific Railroad, 9 Wall. 579. Compare McCul- 
loch v. Maryland, (decided in 1819) 4 Wheat. 316; Os- 
born v. United States Bank, 9 Wheat. 738, in which na- 
tional corporations are held to be almost totally ex- 
empt from State taxation. 





pany v. Peniston™ the right of a State to tax 
property within its territory, belonging toa 
railway corporation chartered by Congress, 
was directly in issue, and the court, applying 
the foregoing rule, announced in Nat. Bank 
v. Commonwealth, arrived at the further rule 
that the States may tax the property but not 
the operations of federal agents, and decided 
that the property in question was subject to 
State taxation. Congress may give the States 
the right to tax national corporations and may 
impose conditions upon such grants.” 

The franchises which Congress may confer 
upon a corporation, beyond the franchise to 
exist, are probably co-extensive with those it 
may confer upon a natural person. Within 
the territories and the District of Columbia 
the power of Congress is general :'° within the 
States, the power of Congress is limited to 
the execution of powers enumerated at length 
in the constitution.’ The national govern- 
ment may exercise the power of eminent do- 
main whenever necessary to execute any of 
the powers conferred upon it by the constitu- 
tion; and although the point has not been 
decided, it is probable that Congress may 
delegate the exercise of such power to a na- 
tional corporation. 

Congress has power to authorize national 
corporations to sue in the Federal courts, ir- 
respective of the citizenship of the parties, 
and an injunction lies to protecta national 
corporation in the enjoyment of its franchise ; 
e. g., an injunction lies against the agent of a 
State threatening to destroy the enjoyment of 
the corporate franchise by the execution of 
void State laws.'® Russet, H. Curtis. 

Chicago, IIl. 


ll Supra. 

2 Van Allen vy. The Assessors, 3 Wall. 573. 

13 Const. art. 1 § 8, cl. 17; id. art. 4, § 3, cl. 2. 

14 United States v. Harris, 106 U. S. 629, and cases 
there cited. 

15 Kohl v. United States, 91 U. 8. 367; United States 
v. Oregon Ry. & Nav. Co., 16 Fed. Reporter, 524. 

16 Osborn v. United States Bank, supra. 











430 


THE CENTRAL LAW JOURNAL. 


| No. 21. 








THE ANIMUS MANENDI IN RELATION 
TO DOMICIL. 





The judgment of Mr. Justice Chitty in the 
recent case of In re Patience,' lays down a 
principle which may have important effects 
on the law of domicil, but for which, we ven- 
ture to think, there is no English authority ; 
and adopts another principle which we think 
it is not difficult to show is opposed to the 
current of English authorities. And, with all 
our unfeigned respect for the learned judge, 
we are constrained to say that both principles 
are opposed to common sense. But, before 
discussing the recent decision, it is necessary 
to refer briefly to the rules on the subject of 
the acquisition of domicil of choice. 

In the first place, so far as regards change 
of domicil by the will and act of the party, 
the domicil of origin, which is attributed to 
every person by law, adheres to him until a 
domicil of choice is acquired. When such 
domicil has been acquired, the domicil of 
origin is in abeyance; but, when the domicil 
of choice is abandoned, the domicil of origin 
at once revives.? It follows that the onus 
of proving that a domicil of choice has been 
acquired rests on those who allege it ;* and it 
has often been laid down that the proof must 
be directed to two points, the factum and the 
animus. The factum is residence in a 
particular country voluntarily undertaken ; 
the animus is intention to reside in that coun- 
try for an indefinite time, or, as it has been 
sometimes expressed, the intention of a man 
to end his days in the country chosen.® 

Now, of these two questions, the latter is 
obviously the crucial one. There must, no 
doubt, be actual residence in order to consti- 
tute a domicil of choice, but if the intention 
to remain is clear, it matters not how short 
the residence may have been.® And, on the 
other hand, the longest residence is unavail- 
ing to confer a domicil in face of evidence of 
facts or circumstance sunequivocally showing 
that the resident had no intention of making 
the country of residence his permanent home. 


1 Patience v. Main, 33 W. R. 500, L. R. 29 Ch. D. 976. 
2 Udny v. Udny, L. R. H. L. Se. 441. 
% See Bell v. Kennedy, L. R.1 H. L. Se. 307, 311, 319. 
4 See Hoskins v. Mattthews, 8 DeG. M. & G. 26. 
* 5 See Udny v. Udny, L. R. 1H. L. Se., at p. 458; Bell 
v. Kennedy, Ibid., at 311. 


6 See Bell v. Kennedy, ubi supra, p. 319. 





Thus, in Udny v. Udny’ it was held, on such 
evidence, that Colonel Udny had not acquired 
an English domicil, although he had resided 
in the same house in London for thirty-two 
years. 

But suppose there is no evidence of inten- 
tion one way or the other, does any presump- 
tion in favor of intention to settle permanent- 
ly arise from mere length of residence in a 
particular country’ The weight of authority 
certainly appears to be in favor of an aflirm- 
ative answer to this question. In Hodgson 
v. De Beauchesne,® Dr. Lushington laid it 
down that ‘‘length of residence, according to 
its time and circumstances, raises the pre- 
sumption of intention to acquire domicil. 
The residence may be such, so long and so 
continuous, as to raise a presumption nearly, 
if not quite, amounting to a presumptio juris 
et de jure; a presumption not to be rebutted 
by declarations of intention or otherwise than 
by actual removal.’’ It has been ingenious- 
ly suggested that the word ‘‘such,’’ which we 
have placed in italics, introduces a doubt as 
to the meaning of the judge, but it seems to 
us, from the context, that the meaning of this 
word is explained in the next five words, and 
that the sentence should be read, ‘‘the resi- 
dence may be such—/. e., so long and so con- 
tinuous,’’ &c. Lord Cottenham, again, in 
Munro y. Munro,’ says that, although ‘‘res- 


| idence alone has no effect per se,’’ ‘‘it may 


be most important as a ground from which to 
infer intention.’’ Length of residence was 
said by James, V. C., to be ‘‘in itself a very 
material fact ;’’° the same remark was made 
by Kindersley, V. C., in Cockrell v. Cockrell ™ 
even Lord Westbury admitted” that ‘‘resi- 
dence may be some small prima facie proof 
of domicil;’’ and Lord Chelmsford, in Udny 
v. Udny ® said that ‘‘time is always a material 
element in questions of domicil; and, if there 
is nothing to counteract its effect, it may be 
conclusive upon the subject.’’ 
On the other hand, no doubt, there are the 
observations by Lord Westbury," that resi- 


7L. R.1H. L. Se. 440. 

87 W. R. 397, 12 Moo. P. C.,329. 

97 Cl. & F., at p. 877. 

10 Haldane v. Eckford, 17 W. R. 1059, L. R. 8 Eq. at 
p. 642. . 

0 25 L. J. Ch. 782. 

2 Bell v. Kennedy, L. R. 1 H. L. Se. 321. 

13 Ubi supra, p. 455. 

14 Bell v. Kennedy, L. R. 1H. L. Se. 320. 
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dence and domicil are ‘‘perfectly distinct 
things;’’ by Lord Chelmsford in Udny v. 
Udny " that ‘‘residence alone, however long,”’ 
is immaterial without the intention to remain ; 
and by the late Master of the Rolls, in King 
v. Foxwell,!® that the meaning of permanent 
residence ‘‘cannot be decided by mere length 
of time; the answer to it must involve the 
consideration of the intention of the person.”’ 
It appears to us, however, that these last- 
mentioned expressions must have had refer- 
ence exclusively to cases where evidence of 
intention is forthcoming. We have seen that 
both Lord Westbury and Lord Chelmsford 
admitted that where there was no evidence of 
intention, a presumption of such intention 
might arise from long-continued residence. 
And it is to be observed that the late Master 
of the Rolls, in Doucet v. Geoghegan,” cited 
with approval the passage from Dr. Lushing- 
ton’s judgment above quoted. The conclu- 
sion to be drawn from the authorities appears 
to be that, where there is no evidence of acts 
showing intention one way or the other, long- 
continued residence may afford a presump- 
tion of animus manendi sufficient to confer a 
domicil. 

But here we come to the point on which the 
recent case was decided. The facts were, 
that Colonel Patience, who died intestate 
and a bachelor in 1882, was born in Scotland ; 
obtained a commission in the army in 1810, 
and served with his regiment in various parts 
of the world until 1860, when he sold out, 
and from that date until his death lived in 
lodgings, hotels, and boarding-houses in Lon- 
don and various watering-places in England. 
From 1810 until his death he never re-visited 
Scotland, and, for the last twenty-two years 
of his life, he never left England. There was 
no evidence of any weight bearing upon the 
question of intention. Mr. Justice Chitty 
held that the intestate had not acquired an 
English domicil, and the grounds of his opin- 
ion were thus expressed :—‘‘It appears to me 
that I must take into consideration the nature 
and character of the residence, and it appears 
that the intestate in this case was moving 
about England, and I think [1] his shifting 
about from place to place shows a fluctuating 


Lb Ib., p. 456. 
16 L. R. 3 Ch. D. 518. 
7 26 W. R. 825, L. R. 9 Ch. D. 441. 





and unsettled mind; and [2] that the fact 
of residence, although for twénty-two years, 
standing alone, without any other circum- 
stances to show the intention, is insufficient 
to warrant me incoming to the conclusion 
that he had intended to make England his 
home.’’ We think we have shown above 
that the second reason given by the learned 


judge is opposed to the current of au- 
thority, but there remains to be con- 
sidered the first reason, which, we ven- 


ture to think, introduces an entirely novel 
doctrine into the law of domicil. When Lord 
Westbury, in Bell v. Wilson, spoke of Mr. 
Bell being, as in the language of the digest, 
querens, quo se conferat, atque ubi constituat 
domicilium, he obviously meant to say that it 
was plain, from Mr. Bell’s acts and letters, 
that he had not decided whether he would 
take up his abode in Scotland or in England— 
that is to say, he had not settled upon his 
country. If aman shifts his residence be- 
tween two different countries, it is reasonable 
enough, even though his aggregate time of 
residence in one of these countries may have 
been long, to say that his changes from coun- 
try to country afford a presumption of ‘‘a 
fluctuating and unsettled mind’’ as regards 
domicil. But how is it possible to say that 
changes of residence in the same country af- 
ford such a presumption? Surely domicil does 
not mean residence with the intention of per- 
manently settling in the same house or the same 
town? We are aware that Lord Westbury in 
Udny vy. Udny defines domicil of choice as ‘‘an 
inference with the law derives from the fact 
of a man fixing voluntarily his sole or chief 
residence in a particular place,’’ but by 
‘*place’’ he must have meant ‘‘country”’ ; for 
on the very next page of the report of his 
judgment we find him speaking of a man’s 
setting up his tabernacle in another country.’’ 
This last phrase exactly expresses the view we 
maintain ; the residence is likened to a ‘‘tab- 
ernacle’’ because it may be shifted about from 
place to place, but this is immaterial provided 
all the places are within the same country. 
With deference to Mr. Justice Chitty, we 
think that the only inference which can rea- 
sonably be drawn from the shifting of a man’s 
‘‘tabernacle’’ from place to place within the 
territorial limits of England is that he has a 
‘* fluctuating and unsettled mind’’ as regards 
the part of England in which he will settle, 
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not at all that his mind is fluctuating as to 
whether he will settle in England. 

See what the results will be if Mr. Justice 
Chitty’s doctrine should be upheld. No doubt 
he carefully refrains from expressly deciding 
that the mere fact of living in lodgings is con- 
clusive against the acquisition of domicil. Res- 
idence in lodgings may be a circumstance to 
be taken into account in considering the ques- 
tion of animus manendi, but to hold that it is 
conclusive against the existence of such ani- 
mus would be directly opposed to the opinion 
of Lord Cranworth in Whicker v. Hume, *. 
But will not the practical effectiof Mr. Justice 
Chitty’s doctrine be to prevent the acquisition 
of a domicil by persons living in lodgings or 
furnished houses? The class of persons with 
regatd to whom questions of domicil arise are 
mostly either people who have retired from act- 
ive life or people who are ‘‘living upon their 
means.’’ Such persons have no special tie to 
any particular place ; they are full of whims 
as to climate and society, and there is noth- 
ing to prevent them from gratifying such 
whims: now, they are at Cheltenham/for a year 
or two, then they move to Tunbridge Wells, 
or Brighton, or Bournemouth. According to 
Mr. Justice Chitty’s doctrine, unbroken resi- 
dence in England for fifty years by ore ef 
this class would not afford a presumption of 
intention to take up a permanent residence in 
England. And why should the application of 


the doctrine be confined topersonsin lodgings. 


of furnished houses? It appears to be equally 
applicable to persons who move about in En- 
land taking unfurnished houses. The deci- 
sion seems, in fact, to come to this, that no 
presumption of animus manendi can be de- 
rived from residence in a particular country, 
however long such residence may have been, 
if there has been frequent change of place 
within the country.—Solicitor’s Journal 
(London. ) 


18 6 W. R. 813, 7 H. L. Cas., at p. 157. 








INJUNCTIONS AGAINST CORPORATIONS. 





OTTAQUECHEE WOOLEN CO. v. NEWTON. 





Supreme Court of Vermont, February Term, 1885. 

Corporations. [Injunction.]—Not Granted to For- 
Jeit Franchise.—An injunction will not be granted to 
restrain the doing of an act by a corporation when the 
effect will be to work a forfeiture of the franchise of 
the corporation. 


Bill. in Chancery. Heard on bill, answer, tra- 
verse and testimony. 

December Term, 1883. Before Rowell, Chan- 
cellor. 

S. C. Pingree, W. C. Frence and James Barrett, 
for the orators; William Batchelder and J. J. Wil- 
son, for the defendants. 

Royce, C.J., delivered the opinion of the court: 

The grounds stated in the bill upon which the 
orators predicate their claim for relief are, that 
the defendants are about to erect a dam across the 
Connecticut river at a place known as Sumner’s 
Falls, about two miles below the mouth of Otta- 
quechee river, upon which the mill of the orators 
is situate, and that the dam so to be erected will 
throw the water back upon the wheel which prop- 
els the machinery in their mill, thus impeding its 
motion and lessening its power. The prayer is 
for an injunction against the erection ofsaid dam. 

The defendants base their right to build and 
maintain the dam upon several distinct grounds. 
The first which we shall consider, is the right 
claimed under the charters granted by the States of 
Vermont and New Hampshire. The legislature of 
Vermont, in 1794, granted a charter to Perez Gal- 
lup and his associates, giving them the exclusive 
privilege of locking and continuing locks on Water 
Quechee Falls ‘(now Sumner’s Falls) on Connecti- 
cut river, through his, the said Gallup’s own land, 
in Hartland, Vermont. The charter specified the 
tolls to be paid for carrying property through said 
lock, and provided, if the company should find it 
it necessary, to erect a dam on Connecticut river 
and thereby flow or otherwise injure any property 
lying within this State, how the amount of such 
injury should be ascertained and the manner of 
its payment. In 1796 the legislature of New 
Hampshire granted a like charter to Joseph Kim- 
ball, Perez Gallup, and their associates and suc- 
cessors. 

No right of legislative control over said charters 
was reserved, except the right to fix and regulate 
the tolls to be charged. A company was organ- 
ized under said charters; a dam was erected 
across Connecticut river; a canal and locks were 
constructed, and for about fifty years a large and 
lucrative business was done in carrying property 
through said locks. The manner of doing busi- 
ness was so Changed by the building of the Pas- 
sumpsic Railroad that after its completion there 
was not enough business on the river to warrant 
the expense of keeping up said canal and locks. 
In 1857 the dam, and a large lumber mill that 
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stood between the canal andriver, and which drew 
its water from the dam, and had been in operation 
ever since said dam was built, were swept away 
by a flood. No attempt has since been made to 
rebuild the dam, unless it be what the defendants 
have done in the purchase of certain rights which 
will be hereafter considered, and of material, and 
in causing surveys and plans to be made. 

The company organized under said charters 
kept and maintained a corporate existence as long 
as there was a necessity for maintaining the canal 
and locks, and until all but one of the shares of 
stock, which represented the entire property of 
the company, had become vested in David Sum- 
ner. The defendants had purchased all of said 
shares of stock and all the rights and privileges 
belonging to said corporation, before the com- 
mencement of this suit. 

No question is made but that the charters, in 
their inception, were legal, and such as the legis- 
latures had constitutional power to grant; but it 
is claimed that the franchise is lost; first because 
the necessity for the maintenance of the canal and 
locks has ceased to exist; and secondly by non- 
usur. 

The grant of a franchise by a State, when ac- 
cepted and acted upon, is regarded as a contract 
between the State and the parties and their suc- 
cessors claiming rights under it; and unless provi- 
sion is made in the act conferring the franchise for 
its termination, its validity and existence cannot 
be questioned except in a proceeding in a court of 
law brought in the name of the State for the pur- 
pose of enforcing a forfeiture. King v. Amory & 
Monk, 2 Term, 515; King v. Pasmore, 3 Term, 
190; King v. Saverton, Yelv. 190. 

The reason for the rule is apparent when we 
consider who the parties to the contract are; the 
State is under no obligation to insist upon a for- 
feiture, and may waive any right it has to claim 
one. The Stateis not a party to this suit, and 
would not be bound by any judgment that might 
be rendered involving the question of the exist- 
ence of the franchise. 

A court of equity never decrees a forfeiture; 
and granting the injunction prayed for would be 
doing by indirection what it is not competent to 
do directly. Enjoining the erection and main- 
tenance of adam is equivalent to decreeing the 
franchise lost; for the only manner in which it can 
be rendered valuable is by the erection and main- 
tenance of the proposed dam. 

The rights of the parties cannot be influenced by 
the question of the further necessity for maintain- 
ing the canal and locks. It may be remarked, 
however, that it does not appear that the parties 
claiming said franchise have been in any way re- 
sponsible for the state of things which has obvia- 
ted such necessity. Their whole duty to the State 
was performed while they held themselves in 
readiness to do what the charters required; and if 
a necessity should again arise for the useof a 
canal and locks, and the parties claiming the 





franchise neglect to provide them, a claim that it 
should be adjudged forfeited could properly be 
made. 

So, too, a franchise may be adjudged forfeited 
upon proof of long continued and intentional 
non-user; but such evidence can only be available 
in a court of law and in a proceeding instituted to 
test the right. Mere non-user of its franchise by 
a corporation is not a surrender; nor are courts 
warranted in inferring a surrender from an aban- 
donment in intention only. Angell & Ames on 
Corp., s. 743; Slee v. Bloom, 5 Johns. Ch. 366. 

The franchise granted by the charters under 
which the defendants claim not having been lost 
or adjudged forfeited, they, having succeeded to 
all the rights of the corporation acquired under 
them, are entitled to possess and enjoy all the 
rights and privileges originally granted in as full 
and perfect a manner as the grantees or any of 
their successors might have done. 

This view is decisive against the right of the 
orators to the injunction prayed for; but there is, 
in our judgment, another reason that is equally 
conclusive; the writ of injunction is a discretion- 
ary writ, and it is the duty of courts, in passing 
upon the question whether they should be granted 
or denied, to take a broad and comprehensive view 
of the situation and ascertain if it will be equita- 
ble to grant them. As the wheel that propelled 
the machinery in the orators’ mill at the time they 
purchased was located, it would be troubled but 
little if at all by back-water with a dam across 
the Connecticut river of the height intended and 
at the point where the defendants propose to erect 
one. Some time subsequent to their purchase, for 
the purpose of increasing their power, they low- 
ered said wheel so that, in its present position, at 
certain stages of the water, there would be more 
or less back-water upon it with such a dam across 
the Connecticut. We are satisfied that the antici- 
pated trouble from back-water can be nearly, if 
not quite obviated by the substitution of a differ- 
ent wheel from the one now in use, and that such 
substitution can be made at small expense com- 
pared to the loss the defendants will sustain by 
being deprived of the right to utilize their water 
power. The defendants have been at large ex- 
pense in the purchase of the franchise, and of 
lands adjacent to said falls, and in making pre- 
parations to build up a manufacturiug business 
which, if carried out. can hardly fail to be a great 
public benefit. To prevent them, by injunction, 
from going on with their enterprise would, in our 
judgment, be inequitable. ; 

We have not thought it necessary to refer par- 
ticularly to the numerous authorities cited by the 
learned counsel. We have examined them care- 
fully, and are confident that they sustain the con- 
clusions to which we have arrived. 

No question is made by the bill as to the right 
of the defendants to use the water which they may 
secure by the maintenance of said dam for the 
purposes indicated by the evidence, so we are not 
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called upon to consider or define their rights to its 
use. 

The decree of the court of chancery dismissing 
the bill is affirmed and cause remanded. 


NOTE.—PROCEEDINGS TO ENFORCE THE FORFEIT- 
URE OF A CHARTER.—The principal case is in harmo- 
ny with along line of decisions in holding that the 
question of the forfeiture of the charter of a corpora- 
tion can never be examined in a collateral proceeding, 
but can only be declared by the judgment of a compe- 
tent court in a direct action instituted by or on behalf 
of the State for that purpose.! And the reason as- 
signed by Royce, C. J., that “the grant of a franchise 
by a State, when accepted and acted upon, is regarded 
as a contract between the State, and the parties and 
their successors claiming rights under it,” is also es- 
tablished legal doctrine.2 In accordance with these 
views, it has been recently held by the Supreme Fed- 
eral tribunal, that the question whether a corporation 
has, by non-user of its charter, forfeited an exemption 
from taxation conferred upon it, cannot be tried in an 
action of ejectment brought bya purchaser of its lands 
for non-payment of taxes; because the forfeiture must 
be established by a direct proceeding for the purpose, 
before a sale for non-payment of taxes can be made.’ 
So also, in an action by a corporation against an indi- 
vidual, the latter will not be allowed to offer 
evidence of a breach of the plaintiff’s charter, such 
as would be cause for a forfeiture of its franchises, 
in support of an allegation that the corporation has 
ceased to exist.4 And, on the trial of an action 
brought by a corporation, a plea involving a forfeiture 
of the charter is open to demurrer, or may be treated 
as a nullity by the court.5 It is also well settled that, 
since the State is a necessary party toa proceeding to 
enforce a forfeiture of a charter, an information for 
that purpose can only be prosecuted by the authority 
of the commonwealth, exercised by the legislature, or 
by the attorney-general.6 And the attorney-general 
can bring quo warranto against a corporation without 
an express act of the legislature authorizing him to do 
so.7 But such an information must set forth a sub- 
stantial cause of forfeiture, and must aver that the 
alleged nonfeasance or misfeasance was wilful on the 
part of the corporation.? It is equally true that the 
State may waive any breach of the provisions of its 
charter by a corporation which, if insisted on, would 


1 Slee v. Bloom, 5 Johns. Ch. 366; Bank of Galliopolis 
v. Trimble, 6 B. Mon. 599; Johnson v. Bentley, 16 Ohio 97; 
Wilmans v. Bank, 1 Gilm. 667; Young v. Harrison, 6 Ga. 
130; Brookville etc. Co., v. McCarty, 8 Ind. 392; Towar v. 
Hale, 46 Barb. 361; Canal Co. v. Railroad, 4Gill. & J. 1; 
Briggs v. Cape Cod etc. Co., 17 Reporter, 688; Western 
Pa. R. R. Co.’s Appeal, 104 Pa. St. 399; Importing etc. of 
Ga. v. Locke, 50 Ala. 332; Heard v. Talbot, 7 Gray, 113; 
Peuobscot Boom Co. v. Lamson, 16 Me. 224; Kellogg v. 
Union Co., 12 Conn. 7; State v. Fourth N. H. Turnpike, 15 
N. H. 162. 

2 Dartmouth College v. Woodward, 4 Wheat. 518. 

3 Mackall vy. Chesapeake etc. Co., 94 U. S. 308. For 
another illustration see Curien v. Santini, 16 La. An. 27. 

4 Sewall’s Falls Bridge v. Fisk, 23 N. H. 171; Turnpike 
Road v. McConaby, 16 S. & R. 140; State v. Fagan, 22 La. 
Ann. 545; Cahill v. Insurance Co., 2 Dougl. (Mich.) 124; 
John v. Bank, 2 Blackf. 367; Mechanics’ Bldg. Ass’n v. 
Stevens, 5 Duer, 676. 

5 Dyer v. Walker, 40 Pa. St. 157. 

6 Commonwealth vy. Union Ins. Co., 5 Mass. 280; State 
v. Fourth N. H. Turnpike, 15 N. H. 162. 

7 State v. Southern R. R., 24 Tex. 80. 

8 Attorney General v. Railroad, 6 Ired. 456. 

9 State v. Turnpike Co., 2 Sneed 254. 





be cause of forfeiture.0. Thus, where a condition sub- 
sequent is grafted on the charter, in defeasance of a 
vested franchise, the charter may be avoided on 
breach of such condition, if the State chooses to take 
advantage of it; if not, the franchise continues, not- 
withstanding the breach of the condition... But the 
waiver must be clearly manifest; and where a corpo- 
ration forfeits its charter by misuser of its franchises, 
mere subsequent good behavior in such respects will 
not legally atone for such a cause of forfeiture.!2 

At common law a forfeiture of a charter could only 
be exacted in a court of law, by appropriate proceed- 
ings; hence a court of chancery cannot decree a for- 
feiture unless specially empowered by statute.3 But 
where the legislature, in granting a charter, reserves 
the right to repeal it for cause, this is a different mat- 
ter from declaring a forfeiture; and though it depends 
on matter of fact, it is not necessary for the legislature 
to wait until that fact has been judicially ascertained. 
As to the mode of procedure in such cases, the settled 
rules are thus laid down by Chancellor Kent: “There 
are two modes of proceeding judicially|to ascertain and 
enforce the forfeiture of a charter for default or abuse 
of power. The one is by scire facias; and that process 
is proper where there is a legal existing body, capable 
of acting, but who have abused their power. The 
other mode is by information inthe nature of a quo 
warranto; which is in form a criminal, and in its na- 
ture a civil remedy; and that proceeding applies where 
there is a body corporate de facto only, but who take 
upon themselves to act, though, from some defect in 
their constitution, they cannot legally exercise their 
powers.”5 

An act done by a corporation which is sufficient 
cause of forfeiture of its charter does not, of itself, 
avoid the charter or work the dissolution of the cor- 
poration; but the charter remains valid until pro- 
nounced forfeited by a judgment. rendered on proper 
proceedings.6 Thus, a corporation is not dissolved by 
merely neglecting to exercise its corporate powers;!7 
nor by the resignation of all the officers and the omis- 
sion to elect others;!8 nor by asale of its property in 
good faith and for a valuable consideration;!® nor, 
generally, by the failure to perform any act prescribed 
in the charter.” The effects of this rule may be traced 
in the following examples: One shareholder in a cor- 
poration cannot recover from another shareholder, 
who has taken and sold the corporate property, the 
value of his proportionate share of the property sold, 
on an allegation that the corporation has ceased to do 
business, although such averment may be strictly true; 
for its dissolution must first be judicially declared, be- 
fore its property will vest in the individual stockhold- 
ers.21 And so, until its existence is'judicially declared 
to have terminated, any creditor may maintain his ac- 
tion against it, notwithstanding it may have done acts 


10 Commonwealth v. Union Ins. Co.,5 Mass. .230; Kel- 
logg v. Union Co., 12 Conn. 7; State v. Fourth N. H. 
Turnpike, 15 N. H. 162. 

11 Canal Co. v. Railroad, 4 Gill. & J. 1. 

12 People v. Fishkill etc. Co., 27 Barb. 445. 

13 State v. Merchants etc. Co., 8 Humph. 235; President 
ete. v. City Bridge Co., 2 Beasley, 46. 

M4 Erie etc. R. R. v. Casey, 26 Pa. St. 287. 

152 Kent’s Comm. *313. 

16 Arthur v. Bank, 9 Sm. & Mar. 394. 

17 Baptist House v. Webb, 66 Me. 398; Heard v. Talbot, 
7 Gray, 113. 

18 Evarts v. Killingworth, 20 Conn. 447; Pearce v.Olney, 
Id. 543. 

19 Hill v. Fogg, 41 Mo. 563. 

20 Stoops v. Greensburgh etc. Co., 10 Ind. 47. 

21 Hodsdon y. Copeland, 16 Me. 314. 
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sufficient to avoid its charter. And no mere inten- 
tion of a corporation to violate its duty, is a cause of 
forfeiture of its charter, although it may be ground 
for an injunction. H. ©. BLACK. 


22 Mickles v. Rochester Bank, 11 Paige, 118. 
23 Commonwealth v. Pittsburg etc. R. R., 58 Pa. St. 26. 





TAXING THE OCCUPATION OF SELLING 
SENSATIONAL NEWSPAPERS. 





THOMPSON v. THE STATE.* 





Texas Court of Appeals. 


Constitutional Law. [Taxation.|—Taxing Occupa- 
tions which are Injurious to the Publie.—The Texas 
statute providing for the levy of an occupation tax on 
persons selling or offering for sale the Police Gazette, 
and other like publications, is a valid law; it imposes 
an equal and uniform tax on the Same class of sub- 
jects, and is not oppressive, vague, uncertain, or in- 
definite. 


Appeal from Bexar County. 

Wheeler & Rhodes for appellant; Jas. H. Burts 
for the State. 

Appellant was tried and convicted under the 
law in question and fined $750 from which he ap- 
peals, and assigns but one ground for reversal, 
which is noticed in the opinion. 

WILSON, J., delivered the opinion of the court: 

By the act of May 4, 1882, which provides for 
levying occupation taxes, it is provided that there 
shall be levied on and collected ‘‘from every per- 
san, firm, or association of persons selling or of- 


fering for sale the Illustrated Police News, Police 


Gazette, and other illustrated publications of like 
character, the sum of $500 in each county in 
which such sale may be made or offered to be 
made.’’ Gen. Laws, called session Seventeenth 
Legislature, § 3, p. 20. 

The conviction was had upon an indictment 
which charges the defendant, in proper form, 
with following the occupation and business of sell- 
ing and offering to sell the Illustrated Police 
News and Police Gazette without paying the tax 
prescribed by law. 

There is but a single question presented by the 
record for our determination, and that is the con- 
stitutionality of the above quoted statutory pro- 
vision. Counsel for appellant contend that said 
law is unconstitutional for two reasons: 

1. That the tax levied by it is not ‘equal and 
uniform upon the same class of subjects.’’ Const. 
art. 8, §§ 1, 2. 

2. That it is oppressive, vague, uncertain, in- 
definite and beyond the power of the legislature. 

We will consider these propositions in their or- 
der. 

What class of subjects are embraced in this 
law? Its language plainly answers the question, 


*S. c., 5 Tex. Law Rev., 49. 





‘‘the Illustrated Police News, Police Gazette, and 
other illustrated publications of like character.’’ 
Whatever the publication may be, if it be illus- 
trated and of like character with the two named 
publications, it is included in the class of publica- 
tions made subject to the tax. This character of 
publications constitutes a particular class under 
the law, distinct from other publications, the 
class being known and determined by the charac- 
teristic features of the two publications named as 
examples. It is immaterial what may be the 
number of publications, whether few or many, 
which come within this class; still if the tax lev- 
ied reaches all belonging to the particular class, 
it is not obnoxious to the objection that it is not 
equal and uniform. Itis only when individuals 
of a class are singled out for exemption that this 
objection can obtain. Cooley on Taxation, 128; 
Burroughs on Taxation, §§ 53, 54. 

The law exempts no publication belonging to 
the class represented by the two named publica- 
tions, from the tax levied. We conclude, there- 
fore, that the tax levied is equal and uniform— 
applicable to all publications coming within the 
class designated. 

The second objection is also, in our opinion, 
untenable. The taxing power must be left to that 
part of the government which is to exercise it, 
that is, the legislature, and ‘‘it is only where stat- 
utes are passed which impose taxes on false and 
unjust principles, or operate to produce gross in- 
equality, so that they cannot be deemed, in any 
just sense, proportional in their effect on those 
who are to bear the public charges, that courts 
can interpose and arrest the course of legislation 
by declaring such enactments void.’ Com. v 
Savings Bank, 5 Allen, 428; Cooley on Taxation, 
126, 127. 

Mr. Cooley says: ‘‘The power to impose taxes 
is one so unlimited in force, and so searching in 
extent, that the courts scarcely venture to declare 
that it is subject to any restrictions whatever, ex- 
cept such as rest in the discretion of the authori- 
ty which exercises it. It reaches to every trade 
or occupation; to every object of industry, use or 
enjoyment; to every species of possession.” 
Cooley on Const. Lim.. 598. And it was said by 
that great jurist, Chief Justice Marshall, that it is 
‘unfit for the judicial department to inquire what 
degree of taxation is the legitimate use, and 
what degree may amount to the abuse of 
power.”’ MeColloch vy. Maryland, 4 Wheat. 480. 
It is not for this court, therefore, to say whether 
this tax is oppressive. That was a question for 
the legislature to pass upon, and the judiciary has 
no right to inquire into it. It is to be conclusive- 
ly presumed that the legislature had good And 
sufficient reasons for imposing this tax upon per- 
sons selling, or offering to sell, the publications 
named, and all publications of the same charac- 
ter. 

The law is, in our opinion, sufficiently definite 
and certain. It is leveled at a well-known class of 
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publications which were regarded by the legisla- 
ture as immoral, and pernicious in their tendency, 
and there can be no misunderstanding as to the 
class of publication intended to be embraced in 
the act. In construing a statute, we must look to 
the intent of the legislature in enacting it, and not 
alone to its language. It is a matter of notoriety 
that when this law was enacted an illustrated pub- 
lication known as the Police News and another 
known as the Police Gazette, were offered for sale 
and were sold in all the cities of the State and 
upon the passenger trains of all the railroads in 
the State; and further that these publications 
were of an indecent, immoral and pernicious char- 
acter, and that many of the citizens of the State 
demanded some legislation that would prevent, 
restrict or regulate this class of publications. 
These are facts of such notoriety that the courts 
will take judicial notice of them in arriving at the 
meaning, scope and purpose of the act in ques- 
tion. 1 Whar. Ev. § 330: Stearnes v. The State, 
21 Tex. 705; Allbrecht v. The State, 8 Tex. App. 
216. 

The tax imposed by this law is not a tax upon 
property, but upon a privilege, and is a police 
regulation, as well as tax forrevenue. The power 
of the legislature to levy such a tax, in the lan 
guage of Justice Miller, ‘tis, and must be, from its 
very nature, incapable of any very exact definition 
or limitation. Upon it depends the security of so- 
cial order, the life and health of the citizen, the 
comfort of existence in a thickly populated com- 
munity, the enjoyment of private and social life, 
and the beneficial use of property. It extends to 
the protection of lives, limbs, health, comfort and 
quiet of all persons, and the protection of all prop- 
erty within the State; and persons and property 
are subjected to all kinds of restraints and bur- 
dens, in order to secure the general comfort, health 
and prosperity of the State. Of the perfect right 
of the legislature to do this, no question ever was, 
or, upon acknowledged general principles, ever can 
.be, made, so far as natural persons are concerned.” 
Slaughter house cases, 16 Wallace, 62. 

In support of our view that the law in question 
is valid, that it was fully within the power of the 
legislature to enact it, and that it is not obnoxious 
to any of the objections made to it, we cite the fol- 
lowing additional authorities : Cooley oh Taxation, 
396, 403, 404; Cooley on Const. Lim., 713, 725, 748, 
749; Burroughs on Taxation, sec. 77; Languille v. 
The State, 4 Tex. App. 312; Higgins v. Rinker, 47 
‘Texas, 396. 

It is no sufficient objection to the law levying 
the tax that there exists another statute for the 
prevention of the circulation of indecent and im- 
moral publications. [P. C. art.343.] It was within 
the discretion and power of the Legislature to 
enact as many statutes upon the subject as were 
thought by them necessary to regulate, restrict or 
prohibit the evil which they were seeking to rem- 
edy. We are ofthe cpinion that there is no error 
in the conviction, and the judgment is affirmed. 

Affirmed. 





Nore.—The imposition of atax, upon an occupation, 
like inthe principal case, has not for its object the 
raising of a revenue, (yet that necessarily results, 
though incidentally) but looks rather to the regulation 
of the rights, privileges of duties, as between individ- 
uals, to the conservation of order in the political soci- 
ety, to the encouragement of industry, of the dis- 
couragement of pernicious employment. Its founda- 
tion is in the exercise of that authority, inherent in ev- 
ery sovereignty, to make all such rules and regulations 
as are needful to secure and preserve the public order, 
and to protect each individual in the enjoyment of his 
own rights and privileges by requiring the observance 
of rules of order, fairness and good neighorhood by all 
around him: Cooley on Taxation, p. 396. The author- 
ity to impose this kind of tax arises from what is 
termed the “police power,” which is said to be the 
sovereign power of the State to govern men and things 
within the limits of its territory for the good of the 
State. “For this purpose it may make, ordain and 
establish all kinds of laws, rules and regulations as to 
the manner, in which persons may conduct themselves 
or use their property, and as to the manner in which 
various trades, pursuits, and avocations may be con- 
ducted.” Burrough on Taxation § 77: Taney, J., Li- 
cense Cases, 5 Wall. 462; Commonwealth vy. Alger, 7 
Cush. 85; Cooley on Const. Lim. 56,59. “The object 
of these laws being to enforce in a specific mode, upon 
all residents in the State, in the exercise of their rights, 
both of person and property, the observance of the 
maxim, sic utere tuo ut alenum non ledas.” Bur- 
rough on Taxation, § 77, p. 146. 

The power to impose such a tax is inherent in every 
sovereignty and is with the legislative department of 
the government, restricted only by the fundamental 
laws. Thus, itis discretionary with that body, sub- 
ject to the constitutional limitations. In doubtful cases 
the judiciary will notinterfere. Twitchell v. Blodgett, 
13 Mich. 162; Fletcher v. Peck, 6 Cranch87; Atchinson 
v. Bartholow, 4 Kans. 131; Southerland v. De Leon, 1 
Texas, 250; Legal Tender Cases, 12 Wall. 531; Cooley’s 
Const. Lim. 171, 182 and cases cited; Id. 479; Languille 
vy. State, 4 Texas, 321. 

This is a means of expressing disapprobation instead 
of approbation of what is taxed. Youngblood v. Sex- 
ton, 32 Mich. 406. 

This police power of the State extends to all trades 
and occupations that may need regulation. See note of 
W. W. Thornton, Esq., to People v. Marx, 21 Cent. L. 
J. pp. 339, 341. State ex rel Troll v. Hudson, 78 Mo. 
394; Austin v. State, 10 Mo. 591; State v. Lemp. 16 Mo. 
389: State v. Searcy, 20 Mo. 489; Chilvers v. People, 11 
Mich. 43, 49; State v. Doan, R. M. Charlit. 1; Cooley 
on Taxation, 403. Thus, a tax may be imposed for the 
privilege of practicing medicine, Cooley’s Const. Lim. 
884, 385, 388, or law; Simmons y. State, 12 Mo. 268; 
Languille y. State, 4 Texas, 321; Young v. Thomas, 17 
Fla. 169; Stewart v. Potts, 49 Miss. 749; Ould v. City 
of Richmond, 23 Gratt. 464; s.c. 14Am. Rep. 1389; 
Jones v. Paige, 44 Ala. 659. 

Nor is the legislature, in imposing a license fee, re- 
stricted to trades, occupations or classes of business 
which are immoral, vexatious or injurious to the well- 
being of society. Nor is it necessary that before a 
business can be regulated or burdens imposed upon its 
exercise, there should be power to suppress the busi- 
ness. Wiggins Ferry Co. v. East St. Louis, 102 Il. 
560; Braun v. City of Chicago, 110 Il]. 186. Pursuits 
that are pernicious or detrimental to public morals 
may be prohibited altogether, or licensed for a com- 
pensation to the public. Cooley on Const. Lim. (4th 
ed.), 727; Burch v. Mayor, etc., 42 Ga. 598; Bohler v. 
Schneider, 49 Ga. 195; Chilvers v. People, 11 Mich. 43; 
People v. Thurber, 13 Ill. 554; East St. Louis v. Trus- 
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tees of Schools, 102 Ill. 489; s. c.,40 Am. Rep. 606: 
Henry v. State, 26 Ark. 523. The amount of the fee 
or the fact that it will become a part of the public rev- 
enue does not constitute it a tax. State v. Hipp, 38 
Ohio St. 225; State, ex rel. Troll v. Hudson, 78 Mo. 305. 
Most of the State Constitutions provide that all taxes 
shall be uniform—there must be no discrimination. 
City of St. Louis v. Spiegel, 75 Mo. 145; Adams v. Lin- 
dell, 72 Mo. 198. Where all trades and professions are 
taxed alike, and all persons engaged in the same busir 
ness are subjected to like regulations, the taxis equal 
and uniform. American Express Co. v. St. Joseph, 
66 Mo. 675; City of St. Louis v. Sternburg, 69 Mo. 289, 
301; Glasgow v. Rowse, 48 Mo. 479. Whatever dis- 
criminations are made in taxation ought to be madein 
the direction of making the heaviest burdens fall upon 
those things which are obnoxious to the public inter- 
ests whenever that is practicable. Youngblood v. 
Sexton, 32 Mich. 406. In City of St. Louis v. Green, 6 
Mo. App. 591, it is said that the Missouri constitutional 
provisions, as to the equality and uniformity of taxa- 
tion, apply to property, and not to taxes on privileges 
or occupations. 

“Tn adjusting the tax to be charged it is proper and 
reasonable to take into account, not the expense mere- 
ly of direct regulation, but all the incidental conse- 
quences that may be likely to subject the public to 
cost in consequence of the business licensed. In some 
cases the incidental consequences are much the most 
important, and indeed are what are principally had in 
view when the fee is decided upon. * * * * Itcan 
not be questioned, therefore, if it be licensed by the 
public authorities, that it is legitimate and proper to 
take into account all the probable consequences, or 
that the payment exacted should be sufficient to cover 
all the incidental expenses to which the public are 
likely to be put by means of the business being car- 
ried on. And all reasonable intendment must favor 
the fairness and justice of the fee thus fixed; it will 
not be held excessive unless it is manifestly something 
more than a fee for regulation.” Cooley on Tax., 410. 
See Youngblood v. Sexton, 43 Mich. 406; Thompson vy. 
State, 15 Ind. 449; Commonwealth v. Byrne, 20 Grat. 
165; Straub v. Gordon, 27 Ark. 625; Ash v. People, 11 
Mich. 347; Falmouth v. Watson, 5 Bush 660; Du- 
rach’s Appeal, 62 Pa. St. 491; Burch vy. Savannah, 42 
Ga. 596; Johnson v. Philadelphia, 60 Pa. St. 445. 

EUGENE MCQUILLIN. 

St. Louis, Mo. 
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1. ADMIRALTY Law [Demurrage|—Demurrage in 
Consequence of Blockade of Port of Destination.— 
The charter-party of the ships S. provided fora 
voyage “from New York to Arica, Peru, with the 
privilege of asecond port Peru not north of Callao; 
charterers to be allowed ‘customery dispatch’ for 
discharging the cargo after the captain reports the 
vessel in the berth ready to * * * discharge 
the cargo. * * * Should the port of Arica be 











blockaded, and the vessel not be able to get into 
that port, the vessel is to proceed to the next near- 
est open port to discharge her cargo.” On arrival 
at Arica on the fifth of April, that port was found 
to be blockaded, and the vessel was ordered by the 
agents of the charterer to Callao, which was then 
open, but was blockaded the day before the vessel 
arrived there. The agents thereupon directed the 
vessel to go to Ancon, 10 miles north of Callao, a 
place which had never before been made a port of 
entry, and which had no facilities for discharging 
cargo, in consequence of which great delays were 
occasioned. When about half the cargo had been 
discharged, Ancon was blockaded, and the vessel 
went to Chancay, where there was further delay, 
and a little more discharge of cargo before that port 
also was closed. After further hindrances, the dis- 
charge was finally completed on the twenty-fifth of 
August at Arica, where the blockade had been 
raised. Libelants claimed that “‘customery dis- 
patch,” in general, on the cost of Peru was such 
that the S. should have been discharged at Ancon 
by May 12th, whereas her discharge was not com- 
pleted at Arica until nearly 125 days later, for which 
demurrage at the rate of £15 per day was de- 
manded. Held, that the expression ‘“‘customery 
dispatch,” in unloading, is the dispatch customery 
at the place of discharge. At the extemporized 
ports of Ancon and Chancay there was no custom. 
As, in using the phrase “tat the next nearest open 
port,” the parties could not reasonably have had in 
view any such places as Ancon or Chancay, the 
“customary dispatch” of large ports, such as Arica 
or Callao, could not be exacted in this case at new 
and extemporized ports, which were substituted 
by necessity, and not from choice, as places of de- 
livery, to prevent the defeat of the voyage, and that 
the obligation of the consignees, as respects dis- 
charge in those places, would be that of reasonable 
diligence only. 2. As the consignees designated 
Callao, 600 miles north, for the place of discharge 
after Arica, and the captain of the 8S. acquiesced, 
held, that the provisions of the charter as to the 
‘next nearest port” had been waived. There was 
no provision in the charter for a substituted port 
in case the “second port” should also be blockaded. 
held, therefore, that upon the blockade of Callao 
the situation became the same as if Callao had been 
the only port of discharge named in the charter, 
with no reference to the contingency of blockade. 
3. English and American decisions reviewed as to 
the effect of the blockade of the port of destination 
of a vessel on the obligations of her charter-party. 
4. The obligations of the ship in such circumstances 
considered under the codes of various foreign na- 
tions. 5. Under our law, a blockade that prevents 
both parties from performing their concurrent ob- 
ligations as to receipt and delivery of cargo dis- 
solves the specific coritract. If the master cannot 
then obtain the instructions of the shipper, he must 
act for the best interests of all concerned; he will 
receive freight or no freight, according to the bene- 
ficial services rendered, and neither party can claim 
damage for delay or defeat of the voyage under the 
original contract. Whether a specific contract 
among neutrals to run a blockade should be en- 
forced in the absence of any municipal law or 
treaty forbidding it, quere. 6. If, on blockade 
of the port of destination, a deliveryof the 
cargo is made elsewhere, it will bea question 
of construction whether the new place of delivery 
is to be deemed a mere substitute for the former, 
or whether the minor incidents of the charter are 
to be deemed superseded. Such delivery elsewhere 
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is pro tanto anew contract, and, under the com- 
pulsory selection of a totally different place of dis- 
charge from the place named in the charter, in 
order to prevent a deféat of the voyage, the inci- 
dental stipulations of the charter, as respects de- 
murrage or rate of discharge, will not necessarily 
be deemed preserved by mere implication at the 
substituted place of delivery. And where the cir- 
cumstances make such an implication unreasonable, 
it will be rejected, and the obligations of each party 
construed to be to use reasonable diligence only 
in the delivery and receipt of cargo. 7. The mas- 
ter, in proceeding from one port to another that 
lacked necessary launches for discharge, having re- 
fused to take in tow for his use a launch tendered 
by the charterer’s agents, held an unreasonable re- 
fusal that barred any claim for delay until other 
arrangements were made. 8&8. In view of the dis- 
turbed state of affairs on the coast, held, on the ev- 
idence in this case, that the consignees had, in gen- 
eral used reasonable diligence,with the exception of 
nine days,for which demurrage was allowed. [In this 
ease there is a very learned and elaborate opinion 
by Mr. District Judge Brown, too long, we regret 
to say, for publication in our column in full, and 
of such a character that a single extract would not 
do justice to it—Ep.C.L.J.] The Spartan, U. 
Dist. Ct. S. D. N. Y., July 24th, 1885; 25 Fed. 
Repr. 44. 


ASSIGNMENT FOR CREDITORS. [Estoppel.] As- 
signee cannot Challenge Previous Conveyances of 
Assignor—W here a debtor makes a general assign- 
ment for the benefit of his creditors, the assignee 
cannot. challenge any previous disposition of his 
assignor’s property unless expressly authorized by 
statute. In giving the opinion of the court in this 
case Mr. Circuit Judge Brewer said: “It is further 
urged in support of this demurrer that ample 
remedy is at law and in the State courts, through 
the assignee, and under the provisions of the as- 
signment statute. I think not. The assignee takes 
that which the assignors gives him, no more, no 
less. Unless expressly authorized by statute, as 
he was in the bankrupt act, as he is in some States 
though not in this, he may not challange any con- 
veyance or disposition of the property by his as- 
signor. He does not represent the creditors. He 
is the voluntarily appointed agent of the assignor 
to take the property putin his hands and dispose 
of it. So he cannot say: “‘My assignor has fraud- 
ulently disposed of property; he has given it 
away; he has done something to wrong the credi- 
tors;”? because that is none of his business. Any 
one who feels any interest in this question will 
find, in a recent decision of Judge Shiras, report- 
ed in one of the late volumes of the Reporter, a 
full discussion thereof. Sandwich Manuf’g Co. v. 
Wright, 22 Fed. Rep. 631. The assignee cannot 
challenge these confessions. He cannot say they 
were fraudulent. He cannot recoverthe property, 
and no remedy is afforded under the assignment 
act to creditors. Their only remedy is in a court 
of equity.”] Clapp v. Nordmeyer, U. S. Cir. Ct., 
E. D. Mo., Oct. 1, 1885; 25 Fed. Repr. 70. 


———. [Missouri Statute.] Federal Doctrine 
under Missouri Statute, that Prior Preferences and 
Subsequent Assignment Operate as a General As- 
signment without Preferences.—Where a firm who 
knew that they were insolvent, with a view of mak- 
ing a total disposition of their assets, and applying 
them to the payment of certain creditors to the ex- 
clusion of others, and, in pursuance of a scheme 
entered into between them and the creditors they 





desired to prefer, confessed judgment in favor of 
such creditors and had judgment entered against 
them for the amounts due and executions issued 
and levied on all of their assets, and thereafter, 
but on the same day, made a general assignment, 
subject to said judgments and executions, of all 
their property, and the firm’s assets were sold un- 
der said executions, and all the proceeds paid by 
the sheriff into the hands of A., the attorney of the 
judgment creditors, held, that said confessions of 
judgment and said general assignment are to be 
regarded as part of one instrument, and as to- 
gether making one voluntary assignment?for the 
benefit of creditors within the meaning of Rey. St. 
Mo. § 354, and that A. holds the proceeds of said 
sale for the benefit of all the creditors of said firm. 
[In so holding Mr. Circuit Judge Brewer said: 
**As will be seen, this brings the case very clearly 
within the principle of the cases of Clapp v. Ditt- 
man, and Perry v. Corby, decided a few months 
ago. In those cases I felt constrained to follow 
the ruling which had been laid down by my prede- 
cessor, at the same time saying that I did not be- 
lieve that the ruling was right. The question was 
subsequently presented to Mr. Justice Miller, pre- 
siding justice of this circuit, and he agreed with 
my predecessor. Of course, that settles the law in 
this circuit, so far as this court is concerned, until 
either the Supreme Court of the State or the Su- 
preme Court of the United States rule differently 
and Iam happy to say that in the Western dis- 
trict of this State a case was decided at the spring 
term involving this question, which has been 
taken tothe Supreme Court for its ruling. The 
principle laid down in the cases referred to was 
that where a debtor, being insolvent, by any in- 
strument disposes of all his property, such instru- 
merit must be treated as tantamount to a volun- 
tary assignment for the benefit of his creditors, 
and al) share alike in the proceeds of the property 
conveyed. AsIsaid then, and say now,I do not 
believe this is the right construction of the statutes 
of this State. Your Supreme Court has held that 
a debtor may prefer one creditor to another. That 
right existed at common law. It is part of the 
jus disponendi that follows from the ownership of 
property, and, except as expressly limited by 
statute, ought always to be recognized. Ido not 
think the legislature of this State has attempted to 
restrict that right excépt in what are technically 
voluntary assignments. This case is a little 
stronger than those cited, because the bill alleges 
that the confession and the assignment were part 
and parcel of the same transaction, all done on the 
same day, all done by a debtor consciously insol- 
vent, with the purpose of disposing of all of his 
property. So they may fairly be regarded as parts 
of one instrument, and as together making one 
voluntary assignment for the benefit of creditors, 
and in which all the creditors are entitled to share 
alike.”?” See the observations on this doctrine, 20 
C. L. J. 83.]—Ibid. 


4, Limitations. [Executors and Administrator} 
Statute applied by way of Analogy in Pennsyl- 
vania Orphan’s Court.—Where a claim is pre- 
sented after six years from the granting of letters 
testamentary, the orphans’ court may apply the 
statute of limitations, by way of analogy, to defeat 
the establishment of such claim. York’s Appeal, 
8. C. Pa., Oct. 5, 1885; 1 Atl. Repr. 162. 


5. NEGLIGENCE. [Municipal Corporation.] What 
Inclination in a Sidewalk is not a Defect.—An in- 
clination of three and three-fourths inches ina 
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distance of two and one-half feet, in a plank side- 
walk in a city of 800 inhabitants, is not such a de- 
fect as will render the city liable for personal in- 
juries alleged to have been caused in part thereby. 
[The.opinion of the court on this point by Cole, 
C.J.,is as follows: ‘Weare of the opinion that 
the charge of the learned circuit court did not 
fairly submit the question as to the defect in the 
sidewalk. Inthe complaint it is alleged that the 
walk was defective in that it was improperly con- 
structed, so that its surface was uneven, and 
sloped sharply downward, thus forming a steep 
inclined plane, and had no slats nailed crosswise 
thereon to prevent travellers from slipping, while 
passing along the same. A further insufliciency 
is alleged that at this spot there was a dangerous 
hole or opening through the planks about twelve 
inches long and four inches wide, at the widest 
place in which hole the. plaintiff’s right foot was 
caught, and she was thrown down and injured. 
The walk was constructed of plank two inches 
thick, and eight or ten inches wide, which were 
placed crosswise on stringers two by six inches, 
laid lengthwise of the walk. The evidence on both 
sides as to the slant in the walk was that there was 
a decline of about three and three-fourths inches 
in a distance of two and one-half feet. This de- 
cline or slant came to within about eight inches of 
the hole in the walk. Now there is a strong im- 
plication, if not a clear direction, in the charge 
that a walk constructed with a slant of from three 
to three and three-fourths inches in two feet and 
a half would bea defect. We are unwilling to 
sanction so strict a rule of liability on the part of 
the defendant. The defendant is a city of about 
800 inhabitants. Its resources are doubtless in- 
adequate to bring all of its walks to a dead leVel, 
and the law does not impose upon it any such duty. 
In Cook v. Milwaukee, 27 Wis. 191, it was held that 
a flag-stone leading across a gutter from a side- 
walk into the street, which had an inclination of 
about an inch in a foot, did not constitute a defect. 
In Hill v. Fond du Lae, 56 Wis. 242, s. c. 14 N. W. 
Rep. 25, the trial court refused to instruct that the 
mere fact that there was a declivity in the sidewalk 
of six inches in two feet did not show such a de- 
fect in the street as would render the city liable 
for an injury alleged to have resulted in part from 
that cause. It was held there was no error in this 
ruling, but that all the facts as to the exact condi- 
tion of the walk, and as to whether such condition 
constituted a defect, were properly submitted to 
the jury. The cases above are not at all in conflict, 
as a moment’s reflection will show.”] Schroth -v. 
City of Prescott, S. C. Wis., Sept. 22, 1885; 24 N. 
W. Repr. 405. 


. ———. [Defective Highway.) Injury to Tra- 
veller deviating from Travelled Path.—A ditch or 
washout in the originally travelled track of a high- 
way had diverted travel to each side thereof but no 
barriers had been erected. Plaintiff, though 
familiar with the road, while driving ona dark 
night mistook his location, and in attempting to 
pass to one side ran into the ditch and was injured. 
Held, upon the evidence, that the highway was de- 
fective, and that the question of contributory neg- 
ligence was properly submitted tothe jury. [In 
the opinion of the court by Lyon, J., it is said: 
“The jury found that the highway was defective 
and insufficient, and that the injuries complained 
of were caused thereby. Also that the plaintiff, 
when injured, was exercising ordinary care to 
avoid the injury. The defect consisted of a ditch 





or washout in the tyack originally traveled, and the 
travel passed the same on both the east and west 
sides thereof. There was no barrier to warn tra- 
velers of the ditch, andit had been there a long 
time. The plaintiff was driving his team along the 
highway on a dark night, and after he had passed 
the point where the east and west tracks diverged, 
going towards the ditch on the east track, he rein- 
ed his team to the right to get upon the west track, 
which he deemed the safer of the two. He could 
not see the ditch, and, although familiar with the 
road, he supposed he was six or eight rods distant 
from the ditch. He mistook his position, and was 
so near the ditch that, as he turned, the left for- 
ward wheel of his wagon ran into it, threw him 
from the wagon, and he thereby received the in- 
juries complained of. He was driving on a walk 
with a tight rein, was endeavoring to avoid the 
ditch, and his team stopped as soon as he was 
thrown out, and remained standing. We think 
the evidence is conclusive that the highway at the 
point of injury was defective, and had been so for 
along time, and that such defect was the proxi- 
mate cause of the injury. Also that the question 
whether the plaintiff was or was not guilty of any 
of any negligence contributing directly to the in- 
jury was properly submitted tothe jury. Under 
humerous adjudications by this court, it cannot 
properly be held that the evidence conclusively 
proves the plaintiff guilty of any want of reason- 
able and proper care.”] Hart v. Town of Red 
Cedar, 8. C. Wis. Sept. 22, 1885; 24.N. W. Repr. 
410. 


7. PARTNERSHIP. [Services of Partner]. Partner 


may not Recover of Firm for Services.—A partner 
cannot recover for services rendered a firm of 
which he is a member, unless there is some agree - 
ment to that effect. [Elliott, J.,in the opinion of 
the court, says: “It is the duty of a partner to de- 
vote his services to the business of the firm with- 
out compensation, except such as arises from the 
profits, unless there is some stipulation to the 
contrary. Pars. Partn. (2d Ed.) 250; Story, Partn. 
(ith Ed.) § 182; Lee y. Davis, 70 Ind. 464; Lassiter 
v. Jackman, 88 Ind. 118.”] McBride v. Stradley, 
8. C. Ind., Oct. 6, 1885; 2 N. E. Repr. 358. 


8. PRACTICE IN U. 8. Courts. [Mandamus]. Fed- 


eral Courts should Conform to State Courts in 
Issuing.—A Federal court should not issue a man- 
damus ordering the mayor of a city to collect a tax 
for the payment of a judgment against the city, 
without an execution having first been issued and 
returned unsatisfied in whole or in part, where the 
statutes of the State in which the court is held 
only permit a mandamus to be issued by State 
courts after an execution has been so returned. 
{Mr. Circuit Judge Brewer cites Desty, Fed. 
Proc. § 914; U. 8. v. Keokuk, 6 Wall. 514; Moran 
v. City of Elizabeth, 9 Fed. Rep. 72]. Laird v. 
Mayor of DeSoto, U.S. Cir. Ct., E. D. Mo., Sept. 
30, 1885; 25 Fed. Repr. 76. 


9. PRACTICE. [Zrials]. What a Witness Testified 


to is a Question for the Jury.—When an official 
reporter is not present ata trial to take down the 
exact words,—the court having made no minutes, 
—and counsel disagree as to what a witness said 
on a matter material to the issue, it is not oniy 
proper for the court to submit the question to the 
jury, but it is its duty to do so; and this is so, al- 
though the defendant moved for a non-suit on the 
ground of variance. [In delivering the opinion, 
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the court, speaking through Walker, J., said: 
‘“*We think the county court committed no error 
in its action in respect to the controversy, as to 
wh#t the plaintiff testified to in his cross-examin- 
ation. There was manifestly no other safe course 
for the court to have adopted. There was no offi- 
cial reporter present, who had} taken down the 
plaintiff’s testimony; the court had taken no min- 
utes of his cross-examination; and counsel disa- 
greed as to what was actually said by the plaintiff, 
and as to what the plaintiff meant to be under- 
stood as saying bywhathedidsay. The court had 
not the means of determining what the plaintiff said, 
nor what he meant to be understood as saying by 
what he did say without making itself the trier of 
the fact. What other safe course could have been 
taken? The plaintiff’s testimony had reference to 
the contract on which the plaintiff relied for re- 
covery in the action on trial, and was very material 
to the issue before the jury. The jury had heard 
it; and it was for them and not the court to con- 
sider and determine, not only what was said, but 
particularly what the plaintiff meant by what he 
said. The court has not the right in such a con- 
troversy to construe the language of a witness, and 
give to the jury the meaning of the witness by the 
words used. What the witness says in his testi- 
mony on the trial of a cause, when the ‘exact 
words have not been taken down as uttered, is a 
question for the jury; and emphatically so, the 
sense in which they are used. In this case, the 
language of the plaintiff had been such as to raise 
a question in the minds of the counsel, as to what 
he said, and as what he meant by what he said, and 
upon a question, too, that was material to the 
issue. Should the court, under such circumstanc- 
es, have usurped the duty of the jury and msde 
itself a court of inquiry to determine the fact, and 
then have given to the jury for their guidance its 
construction of the plaintiff’s? language? Such a 
course of procedure would have been manifestly 
wrong, and an infringement on the prerogative of 
the jury. The question raised by the exceptions 
was clearly one for the jury alone, and was prop- 
erly referred to them.”’] Porter v. Platt, 57 Vt. 54. 





10. . Attorney’s Evidence Inadmissible in such 
a Case.—In such a case, the testimony of an attor- 
ney with his minutes taken on trial, is not admis- 
sible to strengthen or weaken that of a witness 
given on the same trial. Upon this point, Walker, 
J., in giving the opinion of the court, said: “The 
offer of the defendant in putting in his case to 
prove by D.J. Foster, one of the plaintiff’s counsel, 
and his minutes of testimony taken on trial, that 
the plaintiff did testify in his cross-examination 
upon the point of the submission to one of the 
fathers of the parties, of the amount of the reason- 
able sum to be paid for the plaintiff’s services, pre- 
cisely as claimed by the defendant, was properly 
excluded. The admission of such testimony resis 
neither upon principle nor authority. A witness’s 
testimony given on the trial of a cause, cannot in 
the same trial be strengthened or weakened by the 
testimony of counsel or by-standers, or any person 
as to what counsel or others understood the wit- 
ness to say in his testimony; that is always a ques- 
tion for the jury. When they have heard the tes- 
timony it must be left with them. It is their duty 
to remember it, determine its meaning, and give it 
its due weight. The admission of the testimony 
of counsel and by-standers for the purpose of the 
offer would tend to confuse rather than to aid the 
jury, and to subvert rather than promote justice. 





Such a practice would tend to sink a jury trial to 
the level of a bar-room wrangle.”] Ibid. 


11. PRINCIPAL AND AGENT. [ Undisclosed Principal 
—Auctioneer.]—Liability of Auctioneer who Sells 
for Undisclosed Principal, where Goods are Re- 
plevied._Where a sale of personal property is 
made by an auctioneer without disclosing the name 
of the owner, and the property is afterwards 
claimed by a superior title, the purchaser may,inan 
action for money had and received, recover the 
purchase money of the auctioneer. [Alvey, C. J., 
and Bryan, J., dissented. In the opinion of the 
court by Robinson, J., it is said: ‘“‘We have not 
been able to find a single case in coniiict with the 
rule thus laid down. Onthe contrary, it is sus- 
tained by all the subsequent decisions, both in 
England and in this country. Jones v. Littledale, 
6 Adol. & E. 486; Mills v. Hunt, 20 Wend. 431; 
Franklyn vy. Lamond, 4 C. B. 687. And in all the 
text-books the principle is laid down in the broad- 
est terms. In his work on Agency, Judge Story 
says: ‘Thus, where a contract is made with an auc- 
tioneer for the purchase of goods at public sale, 
and no disclosure is made of the principal on 
whose behalf the commodity is sold, the auctioneer 
will be liable to the purchaser to complete the con- 
tract, although from the nature of public sales it 
is plain he acts as agent only.’ Story, Ag. § 267. 
Again, in Add. Cont., the author says: ‘Every auc- 
tioneer, who sells without, at the time of the sale, 
disclosing the name of his principal, contracts per- 
sonally.’? Page 642. In 9 Bab. Auct. Law Lib. § 
185, the rule is thus laid down: ‘Where an auc- 
tioneer does not disclose the name of his principal 
at the time of the sale, he is personally liable to an 
action for damages for not completing the con- 
tract.? The cases relied on by the appellants are 
cases in which the sales were made by administra- 
tors or executors or trustees, or by sheriffs or 
other officers, in which the nature and character of 
the sales, and the objects for which they are made, 
are well known to the purchaser. Besides, one 
making a sale in an official capacity cannot, for 
reasons of public policy, be held personally re- 
sponsible; for otherwise, ‘no one,’ as Judge Archer 
says, in Mockbee v. Gardner, 2 Har. & G. 176, 
could be induced to accept the office.’ It can hardly 
be said that an auctioneer is in this sense a public 
officer. There is a tax, it is true, upon the receipts 
of sales made by him, and he is appointed, and 
required to give bond, but the tax is laid for the 
purpose of revenue, and the appointment and re- 
quirement to give bond are provisions of the law 
to secure the prompt paymentof the taxes thus 
levied. His business is essentially a private one. 
He may sell or not, as he pleases, and is not in any 
respect under the slightest obligations to the pub- 
lic.’ Seemuller v. Fuchs, Md. Ct. of App., July 
22, 1885; 1 Atl. Repr. 120. 


12. Rartway COMPANIES. [Tax Aid — Consolida- 
tion.]—Right of Consolidated Company to Re- 
ceive Aid.—Where a donation is voted to a railroad 
company, and a trust deed covering such donation 
is foreclosed, the bondholders buying in all the 
rights and property of the company, and forming 
a company which is afterwards consolidated with 
another under a new name, the last-named com- 
pany, having completed the work before a forfeit- 
ure is declared, is entitled to the money voted the 
original company, it having been in the county 
treasury at the time of the foreclosure and sale. 
Board of Comrs.v. Center Tp..,8. C. Ind., Oct. 
6, 1885; 2 N. E. Repr. 368. 
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13. What Deviation of Road from 
Projected Course will not Forfeit Aid.—Where a 
railroad is constructed through the same counties, 
between the same terminal points, and upon the 
same general line projected, it is not a material 
departure, although it does leave several towns on 
the line projected from five to twelve miles off the 
new line. Ibid. 








14. RELIGIOUS SocrETIES. [Evidence.|—Evidential 
Facts in Contests Between Factions as to Church 
Property.—In a suit to determine which portion of 
a congregation has the right to the parsonage, the 
election of the pastor by a majority of the congre- 
gation, his occupaney of- the parsonage, his per- 
formance of his duties, his agreement with the 
council representing the congregation under which 
he occupied the parsonage and continued as min- 
ister, are controlling facts, and must be given to 
the jury. Fernsler v. Seibert,S. C. Pa., Oct. 5, 
1885; 1 Atl. Repr. 154. 


15. SALES OF PERSONAL PROPERTY. [Fraud—In- 
fancy — Rescission.] — Right of Rescission and 
Remedies of Vendor where Infant Obtains Goods 
on Credit by Falsely Representing Himself of 
Age.—A minor who obtains goods by representing 
himself untruly to be of full age, and legally re- 
sponsible, is answerable under the criminal law, 
for obtaining goods under false pretenses, and is 
consequently guilty of such fraud as will avoid the 
sale. In such a case the vendor may affirm the 
contract by suing in assumpsit, or disaftirm by su- 
ing in trover or replevin. Where, however, the 
vendor does nothing in disaffirmance, an innocent 
purchaser for value takes title. [In giving the 
opinion of the court, Paxson, J., said: “It is ad- 
mitted that, at the time of the purchase of the ci- 
gars, Landis, the son, was in fact a minor; that the 
representations made by him inthis regard were 
wholly untrue, and it is not pretended that there 
was anything in his appearance, or otherwise, to 
put parties dealing with him on their guard. It 
cannot be doubted that a minor who, under such 
circumstances, obtains the property of another by 
pretending to be of full age and legally responsi- 
ble, when in fact he is not, is guilty of a fraud by 
false pretense, for which he is answerable under 
the criminal law. 2 Whart. Crim. Law, 2099. A 
contract induced by such fraud as does not involve 
a public wrong, the adjustment of which is against 
public policy, is, in general, voidable only, not 
void, and the party defrauded may, at his option, 
confirm or repudiate it. The contract only be- 
comes void after it has been avoided; therefore, in 
the case of a sale of goods induced by the fraud of 
the vendee, the vendor may, excepting in the cases 
mentioned, sue in assumpsit for the price in af- 
firmance of the contract, or in trover or replevin 
in disaffirmance of it. But until the vendor has 
done some act to disaffirm the transaction, the 
property vests in the vendee; therefore it is that an 
innocent transferee for value takes the title. The 
mere fact that the contract may be afterwards re- 
scinded does not affect its intermediate efficiency. 
In cases of fraud from false personation it has been 
held that no title passes; but this distinction 
arises out of the consideration that no contract is 
in such case made with the party personated, and 
none is contemplated with the false impersonator; 
the title, therefore, remains in the vendor, and the 
transaction is wholly inoperative even as to third 
persons. The general rule, as drawn from all the 
cases, and stated in Benj. Sales, 568, is as follows: 





Whenever goods are obtained from their owner by 
fraud, we must distinguish whether the facts show 
asale tothe party guilty of the fraud, ora mere 
delivery of the goods into his possession, induced 
by fraudulent devices on his part; that is to say, 
whether the owner intended to transfer both the 
the property in, and the possession of, the goods 
to the person guilty of the fraud, or to deliver 
nothing more than the bare possession. In the 
former case there is a contract of sale, however 
fraudulent the device, and the property passes; 
but not in the latter case.”] Neff v. Landis, 8. C. 
Pa.; Oct. 5, 1885; 1 Atl. Repr. 177. 


16. TAXATION. [County.J]—County not Liable to 


Refund Taxes Illegally Collected for State or 
School Purposes.—So held. [Following Burling- 
ton, etc. R. Co. v. Buffalo County, 15 Neb. 51; s. 
c., 15 N. W. Kepr. 539.] Price v. Lancaster Co., 
8. C. Neb., Sept. 29, 1885; 24 N. W. Rep. 705. 


17. WILL. [Execution of Power]. Evidence that the 


Testator Intended to Execute a Power.—Although 
the donee of a power may execute it without re- 
ferring to it, and without taking any notice of it, 
provided the intention to execute the power really 
appears. Yet where the power given to the donee 
to devise is not referred to in the instrument exe- 
cuting the trust, the property subject to its opera- 
tion must be mentioned, so as to indicate that the 
disposition was intended to affect it. A mere gen- 
eral devise or bequest will not comprehend the 
subject of the power, unless the intent to execute 
it becomes apparent from circumstances tending 
to such a conclusion. [In the opinion of the court, 
given by Yellott, J., it is said: *‘It has been decid- 
ed that the donee of a power may execute it with- 
out referring to it, and without taking any notice 
of it, provided the intention to execute the power 
clearly appears. Smith v. Adkins, 41 L. J. (Ch.) 
628; Doe d. Smith v. Bird, 5 Barn. & Adol. 695; 
Sugd. Pow. 378. But a person taking under the 
execution of a power does not derive his title from 
the donee, but from the donor, under the author- 
ity of the instrument creating the power. Brad- 
ish v. Gibbs, 3 Johns. Ch. 523. If, therefore, there 
is no express reference to the instrument creating 
the power, it is apparent that there should be 
some special reference to the subject on which it is 
to operate, or some circumstance leading to the 
conclusion that its execution was intended. Thus, 
in Doe d. Caldecott v. Johnson, 7 Man. & G. 1047, 
where it appeared that a testator holding proper- 
ty for life, with a power to devise or convey, had 
in general terms devised and bequeathed all his 
real and personal estates, it was held that the will 
was not a good execution of the power, because it 
contained no reference to the power, or to the 
property on which it was to operate, or to any- 
thing from which it could be inferred that the tes- 
tator, in framing the will, had the power in his 
contemplation. And there being no evidence ad- 
duced by either party at the trial, as to whether 
the testator had or had not any other real estate 
upon which his devise could operate, it was fur- 
ther held that the onus probandi rested upon him 
who claimed under the will as an effective execu- 
tion of the power; and that it lay upon him to es- 
tablish the negative proposition that the testator 
possessed no such property. It has long been the 
settled doctrine in England that where the power 
is not referred to, the property subject to its ope- 
ration must be mentioned, so as to indicate that 
the disposition was intended to affect it; or, in 
other words, the donee must do such_an act as to 
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show that he has in view the thing of which he has 
the power to dispose. When this question has 
arisen in the construction of wills, it seems to have 
been firmly settled that a mere general devise or 
bequest, however unlimited in terms, will not 
comprehend the subject of the power, unless it 
refer to the subject, or to the power itself, or un- 
less an intent to execute it becomes apparent from 
circumstances tending to such a conclusion. Low- 
son v. Lowson, 3 Brown, Ch. 272; Molton v. 
Hutchinson, 1 Atk. 558; Hales v. Margerum, 3 
Ves. Jr. 299. In 3 Ves. Jr. 301, Lord Alvan- 
ley distinctly stated the true rule to be that 
in the execution of a power ‘there must be a 
direct reference to it, or a clear reference 
to the subject, or something upon the face of 
the will, or, independent of it, some cir- 
cumstance which shows the testator could not 
have made that disposition without having intend- 
ed to comprehend the subject of his power.’ In 
recognition of this doctrine, Chancellor Kent says 
that ‘in the case of wills it has been repeatedly de- 
clared, and is now the settled rule, that in respect 
to the execution of a power there must be a ref- 
erence to the subject of it, or to the power itself; 
unless it be ina case in which the will would be 
inoperative without the aid of the power, and the 
intention to execute the power became clear and 
manifest.’ 4 Kent Comm. marg. p. 334. This 
court has recognized and adopted the rule as set- 
tled in England, and so clearly and concisely stat- 
ed by the eminent jurist just mentioned. Mory v. 
Michael, 18 Md. 241; Maryland Mut. Ben. Soc. of 
Red Men v. Clendine, 44 Md. 429; Foos v. Scarf, 55 
Md. 309. In the case in 55 Md. 309, it is said that 
‘the intention to execute the power must appear 
by a reference in the instrument to the power, or 
to the subject of it, or from the fact that the in- 
strument would be inoperative without the aid of 
the power.” Patterson v. Wilson, Md. Ct. of 
App., June 24, 1885; 1 Atl. Repr. 68. 








CORRESPONDENCE. 


TELL HIM WHERE TO LOCATE. 
To the Editor of the Central Law Journal: 

Iam a fully qualified English lawyer, and am wish- 
ful of entering the bar in this country. 

My desire is to know if any State will admit me on 
presenting my credentials, without passing the usual 
examination. 

Minnesota is the State in which I wish to make my 
future home, but I am not averse to qualify in any 
other, if the bar there will admit me by courtesy. 

Any of your readers who will help me by answering 
my queries, giving me a list of books I should get, and 
any advice and information to enable me to attain my 
object, will materially help, Yours truly, 

AN ENGLISH LAWYER. 


DISPUTING A LANDLORD'S TITLE. 
To the Editor of the Central Law Journal: 

It is a well recognized maxim in the law of Landlord 
and Tenant that a tenant “‘cannot dispute his landlord’s 
title;” but this maxim, like the other maxims with 
which both law and equity abound,must not, of course, 
be applied too rigidly. 

A case is now en route forthe Supreme Court of 
Ohio, which I think contains interesting facts to the 
profession. It involves the application, or the mis- 
application of the above maxim. 








A. enters into possession of premises under a verbal 
lease from B. Subsequently B. brings an action of 
forcible detention and seeks to oust A. from the prem- 
ises. After B. has rested his case A. offers to show 
that the term for which he leased from A. has expired, 
and that he is now holding under aleasefrom C. Also 
that B has no title to the land, and is not entitled to 
possession; also that B has by his own acts and his 
own words abandoned the lease. All this testimony 
was excluded on the ground that a tenant cannot dis- 
pute his landlord’s title. A reviewing court held that 
the exclusion of this testimony was crror, the court 
making a distinction between showing that there is no 
title, or showing that the title has lapsed, or showing 
an abandonment of the lease. 

It seems to us, speaking extra-judicially, that the re- 
viewing court was right, and that any other rule would 
work a manifest injustice. The plaintiff’s action was 
based upon the alleged fact that he was entitled to the 
immediate possession of the premises, but the fact 
was that he had no interest in or title to the premises; 
if he could not show these facts the defendant is cut 
off from making a defense. H. HARPER. 

Painesville, O. 


LIABILITY OF MUNICIPAL CORPORATION 

- ON CONTRACTS BEYOND THE CORPOR- 
ATE SCOPE. 

To the Editor of the Central Law Journal: 


It is more in a spirit of inquiry than of criticism that 
I wish to cal] attention to the decision of the United 
States Circuit Court for the Eastern District of Mis- 
souri, in the case of the City of St. Louis v. The Steam- 
boat Maggie P., reported in the CENTRAL Law JOUR- 
NAL of November 6. The decision seems to me to be 
in conflict with certain established principles of law, 
and without going much into detail, let me ask you, or 
some of your learned correspondents, to point out how 
it can be reconciled with the following: 

“The general principle of law is settled beyond con- 
troversy that the agents, officers, or even city council 
of a municipal corporation cannot bind the corpora- 
tion by any contract which is beyond the scope of its 
powers or entirely foreign to the purposes ‘of the cor- 
poration. * * * The inhabitants are the corpora- 
tors; the officers are but the public agents of the cor- 
poration. The duties and powers of the officers or 
public agents of the corporation are prescribed by 
statute or charter, which all persons not only know, 
but are bound to know.” Dillon, Munic. Corp., 3d 
Ed., § 457. 

“A municipal corporation has at common law few 
powers beyond those of electing, governing and remov- 
ing its members, and regulating its franchises ,and 
property. The power of the governing officers can 
only extend to the administration of the by-laws and 
other ordinances by which the body is regulated.’ 
Willcock, Munic. Corp. 

Commenting upon the above, Judge Cooley says: 
“But without being expressly empowered so to do, they 
may sue and be sued; may have a common seal; may 
purchase and hold lands and other property for cor- 
porate purposes and convey the same; may make by- 
laws whenever necessary to accomplish the design of 
the incorporation and enforce the same by penalties, 
and may enter into contracts to effectuate the corpo- 
rate purposes. Except as to these incidental powers 
* * * the charter itself or the general law under 
which they exist is the measure of the authority to be 
exercised.” Const. Lim., 5th Ed. 283. In the same 
connection the learned author says, page 235: “It 
must follow that in case a party assumes to deal with 
a corporation on the supposition that it possesses 
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powers which it does not, or to contract in any other 
manner than is permitted by the charter, he will not 
be allowed, even though he has complied with the 
undertaking on his part, to maintain a suit against the 
corporation based upon the unauthorized action.” 

He adds that even whena party has been induced 
by false representations as to the facts concerning the 
corporate power to enter into a contract, no right of 
action against the corporation can grow out of the 
contract if it was beyond the scope of corporate power. 

The plea of ultra vires may be interposed by a mu- 
nicipal corporation, setting up its own want of power 
to enter into the contract. Dillon, Munic. Corp. secs. 
457-935. 

In this country acts ultra vires derive no legal sanc- 
tion from usage. The same, secs. 92-93. Corporate 
powers vested in the governing body cannot be dele- 
gated to subordinate officers or agencies. Cooley’s 
Const. Lim. 249. 

In the case under consideration the moral sensibili- 
ties of the court seem to have been shocked at the idea 
that the corporation could profit by an unauthorized 
contract and yet not be liable in case of its breach. 
But could it have recovered if the other party had re- 
fused to pay for the services rendered for him on its 
behalf? Evenif it could, does it follow that there 
must be liability whenever there is an undertaking for 
profit? 

Suppose the mayor should authorize a fire company 
to pump the water out of a citizen’s cellar for a con- 
sideration to be paid to the city, and through 
the carelessness of the firemen the walls of the 
building were destroyed. There was no authority for 
making the contract on behalf of the city. The work 
was not at all within the scope of corporate authority 
or purpose. Yet there was no harm in allowing it to 
be done; the municipal treasury profited by it, and 
the citizen engaged the fire company because he could 
get the work done much cheaper in that way than by 
employing a regular contractor. But he knew the 
work was not municipal or publicin its nature. He 
was bound to know that the action of the mayor was 
unauthorized. 

Will anybody pretend to say that he could hold ;the 
city liable for the injury to his walls? If the firemen 
had abandoned the work before completion, even wan- 
tonly, would there have been a liability on the part of 
the city? Surely the answer must be “‘No.” Suppose 
that small-pox should attack a member of a poor 
family in the suburbs of a city, and the city authori- 
ties should consent, for a small consideration, to re- 
ceive the patient into its hospital, and there, by reason 
of the negligence of its physician or nurses, the patient 
should be so exposed that death resulted; who could 
suppose that the city would be liable? If the city 
authorities, fora consideration from the State or 
county should send a squad of police to guard the jail 
during a riot, and through the inefficiency of these 
police the jail should be destroyed by the mob, on 
what principle of law could the city be made to pay 
for it? 

If the mayor and treasurer should conclude to use 
corporate funds and-issue evidences of debt in 
the name of the city, even under its seal, for the pur- 
pose of speculating in cotton,or wheat and should 
make several fortunate investments, pass the profits 
into the treasury, and finally make an unfortunate 
venture and lose, what court would entertain a suit 
upon the evidence of debt against the city, even if the 
whole municipal government had been cognizant of 
the illegal proceedings of the officers? I have been 
taught that municipal corporations are public agencies 
created by the State mainly for its own convenience, 
clothed in a measure with its powers and immunities. 





That their powers are to be strictly construed, their 
officers held within strict limits and to strict account- 
ability. That the courts feel disposed, in order to pre- 
vent abuses,to “keep the municipal wings closely 
cropped.” Butif the theory of the decision in ques- 
tion can be maintained where will municipal power 
and liability end?’ Will not the doors be open to fraud 
and abuse as wide and as incessantly as were the gates 
of Janus in the olden time? H. M. WILTSE. 
Chattanooga, Tenn. 








QUERIES AND ANSWERS. 


[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 

QUERIES. 

35. LIABILITY OF STOCKHOLDERS.—A corporation 
Was organized with a capital stock of $50,000, of which 
$45,000 was paidin cash. After the concern had been 
running about two years the remaining $),000 of the 
capital stock was issued to the stockholders in propor- 
tion to the amounts previously held by them. No 
money was paid for the $5,000 stock thus issued, but 
the real estate account was increased $5,000, orin other 
words, the $5,000 was watered stock. Shortly after 
this issue of stock the concern made a statement show- 
ing a surplus made up in part of fictitious value 
placed on the real estate. Shortly afterwards the cap- 
ital stock was increased, and the increase sold to out- 
siders who had no knowledge of the issue of the wa- 
tered stock as above stated. The concern never paid 
a dividend, and two years later became wholly insol- 
vent. Are the original stockholders liable to the new 
stockholders on the facts stated; and, if so, what is the 
measure of damages? ° 





36. NOTE PAYABLE IN THE ALTERNATIVE TO A. OR 
B.—A. sells real estate belonging to him, and in pay- 
ment thereof takes a note from the vendee payable to 
A. or B., his wife (in the alternative). A dies and B. 
takes the note. The administrator of A.’s estate 
claims the note as belonging to A.’s estate, and B. 
claims it as her property and refuses to surrender it. 
Query. Who is legally the owner of the note, A.’s 
administrator, or B., the widow? 8. & T. 





37. LIABILITY OF WIFE FOR PHYSICIAN’S BILL DuR- 
ING Last ILLNESS OF HUSBAND.—A. and B. were 
husband and wife, living together as such; A., the 
husband, was taken sick, and employed C.,a physi- 
cian, who attended him during his last illness. Ques- 
tion. Is the wife liable for said physicians bill under 
the following statute? ‘The expenses of the family and 
of the education of the children shall be chargeable 
upon the property of both husband and wife, or either 
of them, in favor of creditors therefor, and in relation 
thereto they may be sued jointly or separately.” 

Epw. H. A. 

Jacksonville, Ill. 





38. A TOO CONFIDING HusBaNnbD.—A husband being 
the owner in fee, and equity, of a tract of land, con- 
veyed the same to his wife, through a trustee with the 
agreement and understanding between them, that she 
was to hold the same in trust for him. Afterward the 
husband joined with the wife in a conveyance to a 
third party for a valuable consideration. The pur- 
chase price being paid to the wife, who agreed with the 
husband to hold the proceeds of said sale in trust for 
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him. Both conveyances were made by the husband 
upon the representations and promises of his wife to 
hold the same in trust for him. Soon after the last 
conveyance the wife deserted the husband and appro- 


priated to her own use the entire property. Can the 
husband recover? If so, how? Please give citations. 
J. M. H. 





39. RIGHT TO Pay A PROMISSORY NOTE BEFORE 
DurE.—A. makes a note to B., reading, “On or before 
January Ist, A. D., 1886, I promise to pay,” etc., note 
bearing ten per cent. interest. Can A. tender to B. 
the principal and amount of interest up to date of 
tender before maturity of said note and be discharged? 
Cite authorities. ARKANSAS. 





QUERIES ANSWERED. 

Query No. 21. [21 Cent. L. J. 323]. On July Ist, 
1884, I promise to pay G. Jarlison or bearer, fifty dol- 
lars without interest. JNO. SMITH. 

What interest, if any, is collectible on the above 
note in September, 1885, in Iowa? 

Answer. A line of cases hold that, until maturity, 
the agreement regulates as to interest; after maturity 
the statute regulates. Thus, contract was to pay three 
per cent.,and court allowed six per cent (the legal 
rate) after maturity. 5 Watts & Serg. 51-60. And 
again contract was to pay more than legal rate, but 
from and after maturity, the legal rate only was al- 
lowed. U.S. Supreme Court, 22 How. 118. In Hand 
v. Armstrong, 18 Iowa, 324, our Supreme Court estab- 
lished a contrary doctrine, holding that a contract to 
pay a greater than the legal rate should be 
enforced after, as well as before maturity, we 
quote: “As long as the use was granted on 
the one hand, and the payment thereof de- 
layed on the other, the agreed rate of interest should 
run.”” Now, where the “agreed rate’? is nothing— 
shall this rate run till payment? This has not been 
decided; neither has our court expressly determined 
that a contract for less than the legal rate must run at 
the agreed rate after maturity; but the above portion 
of their opinion seems to indicate that this would be 
their holding. But where the note contains the words 
“without interest,” I do not think these cases apply. 
Our statute declares that “‘money due by express con- 
tract”? bears six per cent. interest when not otherwise 
agreed, Code, § 2077, and I think the words “without 
interest” do not prevent the operation of this statute 
after maturity of the note. If this position is correct 
it follows that the interest on the note in question 
should be six per cent. after maturity, viz.: July 1, 
1884. K. C. P. 

Shenandoah, Iowa. 








JETSAM AND FLOTSAM. 





THE U. 8S. SUPREME CouRT.—The first opinions of 
the term were delivered on Monday last. This court 
has a heavy docket and is much behind inits work. 
Speedy justice isthe requirement of the age. Congress 
at its next session should not allow politics to prevent 
it from passing the necessary bill to relieve the court 
of last resort of the nation, and enable it tokeep up with 
the constantly increasing business that is brought be- 
fore it. Congress has full power in the matter. If 
nine judges are not enough to dispose of the business 
brought before this tribunal by its increased jurisdic- 
tion and the growth of the country, then let Congress 
either take away some of its jurisdiction or add judges 
enough to do the business. Chicago Legal News. 





Hon. B. D. MaGRUDER.—The Democrats at their 
convention made no nomination of their own for judge 
of the Supreme Court to fill the vacancy occasioned by 
the death of Judge Dickey, but indorsed the nomina- 
tion of Hon. B. D. Magruder, previously made by the 
Republicans for the position. This insures the unani- 
mous election of Mr. Magruder to the highest judicial 
office within the gift of the people. To be elected un- 
der such circumstances is a compliment of which any 
member of the profession might well feel proud. Mr. 
Magruder goes on the bench not at the beck or as the 
servant of any party, but as the choice of all the people 
of the district. He will be perfectly free to decide all 
constitutional questions and all cases where the other 
judges are equally divided without party bias and 
in accordance with law and justice.—Chicago Legal 
News. 


PATERNAL AFFECTION.—A gentleman, a physician 
by profession, living in Montana was ambitious to 
make a lawyer of his son, and accordingly sent him to 
the University of Virginia, and maintained him there 
until he had taken his degree. The young man then 
returned to Montana and “hung out his shingle to the 
breeze.” Ina short time he and his father had a seri- 
ous difference about the proper management of some 
mining interests which the latter owned, and the son, 
thinking his father a crank, instituted lunacy proceed- 
ings against him, and upon the evidence of several 
witnesses (rival physicians it is said) had the old man 
adjudged a lunatic and sent off to an asylum. He 
managed, however, to escape incarceration, and re- 
turning found letters of probate issued against his 
estate, and things in a very confused state. He then 
determined to see a lawyer himself. Upon jthe state- 
ment of the case the attorney was’ greatly surprised, 
and asked why the father had permitted the case to go 
so far. Whereupon the latter -replied, ‘‘Well, you see 
Thad spent $3,000 in educating that boy for the law; 
of course I could have beaten him, but I did not want 
him to lose his first case.”—Kentucky Law Reporter. 


LORD COLERIDGE AND THE NEWSPAPERS.—A little 
more than a year ago, Chief Justice Coleridge, in pass- 
ing sentence in the Yates case (7 Leg. News, 187), made 
some rather severe remarks upon society journalism. 
It may be suspected that there isa spice of malignityin 
the perseverance, with which journals of the class cen- 
sured have since pursued his lordship. First, in con- 
nection with his daughter’s engagement and the libel 
suits growing out of it, the Chief Justice was not 
spared. And more recently, on the occasion of his 
marriage (Aug. 13) to Miss Lawford, it has been 
rumored that the ceremony was only forced bya 
threat of an action for breach of promise, a cruel and 
malicious report to which the friends of the lady have 
hastened to give an emphatic contradiction.— Montreal 
Legal News. 


GENERAL “BoB” TOOMBs is reported to be dying 
at his home at Washington,Ga. His mind is seriously 
affected, says The Philadelphia:Press, and absolutely 
void as regards certain topics. His imagination carries 
him back twenty years, and he cannot be convinced 
that he is at home, but believes himself to be either in 
New York, Richmond, Montgomery or Boston, or else 
travelling the old court circuit of his district'whicn he 
covered forty years ago. He makes eloquent argu- 
ments before visionary bars, and during the week en- 
tered into an elaborate discourse to prove that West 
Virginia was responsible for her share of Virginia’s 
bonded debt. He sometimes imagines himself in the 
army. He awoke one night and asked to be raised 
from his bed, as “the enemy were coming.’? He then 
re-led his charge at Antietam and asked to be laid 
down again, as “the fight had finished.” 





